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EXECUTIVE SUMMARY
1. Introduction

Society in Czechia, a country with a population of 10.5 million, has become increasingly
homogenous during its post-war history. In 1945, as part of the settlements following the
Second World War, legislation was approved to expatriate most Germans (the largest
minority in Czechoslovakia) and Hungarians. The majority of the Czechoslovak Roma and
Jewish populations had perished in German concentration camps and many members of
the Jewish minority who survived the Holocaust were expatriated as German nationals.
The traditional doctrine of ‘Czechoslovak national identity’, cultivated since the country’s
independence in 1918, was abandoned by post-war communist governments, when
separate Czech and Slovak nationalist trends finally prevailed. The Czechoslovak
Federation was established in 1969 and was finally dissolved in 1993 when the separate
countries of Czechia and the Slovak Republic were formed.

Furthermore, the legacy of the 40-year communist regime has had a negative effect on
Czechia, attributing formalistic and imprecise meanings to justice and the rule of law. One
of the tasks of the Czech anti-discrimination legislation is therefore to overcome the narrow
and formalised perceptions of equal treatment and protection against discrimination held
by public and political bodies.

During the communist regime, a number of measures against the Roma community were
introduced. In 1959, a nomadic style of life was prohibited and measures were
implemented to disperse Roma people across the Czechoslovak territory in permanent
settlements. Roma language and culture was suppressed. Roma people were depicted as
unwilling to work and adhere to laws. Today, the introduction of special measures in
education and employment to balance disadvantages encountered by the Roma minority
is still perceived by the majority of the public as giving ‘unjustified advantages’ on the
ground of ethnic origin.

Securing equal access to mainstream education for Roma children is still problematic. This
issue had been previously highlighted by decisions and reports by various Council of Europe
and UN bodies, including the European Court of Human Rights in its judgment D.H. and
others v. the Czech Republic of 2006. In 2014, infringement proceedings were initiated by
the European Commission and are still on-going. Case law from the Czech courts, as well
as legal opinions given by the Czech Ombudsman (the equality body) show that this issue
is still very current.! Although legislative measures have been taken to avoid any
discrimination against Roma, it appears that the current mindset of Czech society may still
lead to segregation of Roma pupils and other undesirable phenomena.

2. Main legislation

Czechia has ratified all the instruments for combating discrimination within the two main
international human rights systems, the United Nations and the Council of Europe,
including the UNESCO Convention against Discrimination in Education, ILO Convention No.
111 and the International Convention on the Elimination of All Forms of Racial
Discrimination. Czechia is also a party to the Convention for the Protection of Human Rights
and Fundamental Freedoms, the International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social and Cultural Rights. The national legal

1 See e.g. Constitutional Court (Ustavni soud), no. III. US 1136/13, 12 August 2015
https://www.usoud.cz/fileadmin/user upload/ustavni_soud www/Decisions/pdf/3-1136-13-A.pdf. In this
judgment, the Constitutional Court did not find discrimination although it clearly referred to the test of
indirect discrimination established in case law of ECtHR. The Czech Ombudsman criticised a director’s
attempt to restrict the number of Roma pupils accepted in the first year of a primary school and found direct
discrimination in this case. Public Defender of Rights, Legal opinion No. 5202/2014/VOP, 16 April 2015;
http://eso.ochrance.cz/Nalezene/Edit/2812.
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system is framed by the Czech Constitution, which refers to the Charter of Fundamental
Rights and Freedoms of Czechia as part of the constitutional provisions.

Czechia transposed the EU equality directives into its national law in 2009 in the Anti-
Discrimination Act.

3. Main principles and definitions

Definitions of direct and indirect discrimination, harassment and instructions to
discriminate as well as victimisation are included in the Anti-Discrimination Act. The
legislation provides protection from discrimination of natural persons. Legal persons are
not expressly covered by the personal scope of the Anti-Discrimination Act. However, they
are protected by the anti-discrimination provision in the Charter, as confirmed by the
Constitutional Court e.g. when it considered alleged unequal treatment in taxation
(concerning consumption taxes).?

The Act on service by members of the security services? contains definitions of direct and
indirect discrimination and harassment.

The Act on service by members of the armed forces* contains a definition of harassment,
but no definitions of direct and indirect discrimination. Like the Act on service by members
of the security services, this act also contains a provision prohibiting instruction to
discriminate. Provisions on discrimination by association and multiple discrimination are
completely absent from Czech national legislation.

Exemption on grounds of genuine occupational requirements is provided for in the Anti-
Discrimination Act, the Labour Code and the laws governing state service, service in the
armed forces and in the security services. A reasonable accommodation clause for disability
discrimination is provided in the Anti-Discrimination Act.

There is no legislation expressly prohibiting discrimination based on association with
persons with particular characteristics.

4. Material scope

The Czech anti-discrimination provisions implementing the directives cover labour
relations, including employment and working conditions, dismissals and pay, membership
of and involvement in an organisation of workers or employers. Implementation applies to
both the public and private sectors.

They also cover access to employment (job recruitment, re-qualification etc.), on all
grounds included in the EU equality directives — sex, race and ethnicity, religion, disability
(state of health), age and sexual orientation.> The Anti-Discrimination Act also covers
certain roles in public administration that are subject to special regulation, such as judges,
public prosecutors, parliamentary deputies and others. Other areas covered by the Anti-
Discrimination Act include membership of organisations whose members carry out a
particular profession, self-employment, vocational training and education at all levels. The

2 Constitutional Court (Ustavni soud), Brno/PI.US 3/13, 15 October 2013.
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=81289&pos=1&cnt=1&typ=result. See also
Constitutional Court (Ustavni soud), Brno/ IV. US 13/98, 3 September 1998.
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=32337&pos=3&cnt=3&typ=result.

3 Act No. 361/2003, on service by members of the security forces, 23 September 2003, Section 77.

4 Act No. 221/1999, on service by members of the armed forces, 14 September 1999, Section 2(3).

5 In an important case of 2016 concerning sexual orientation, the Constitutional Court asserted that
registered partners can adopt children, referring to the European Convention on Human Rights (Art. 8 and
14), Czech Charter of Fundamental Human Rights and a number of decisions of the ECtHR. See:
Constitutional Court, PI. US 7/15, 14 June 2016;
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=93271&pos=1&cnt=1&typ=result.



http://nalus.usoud.cz/Search/ResultDetail.aspx?id=81289&pos=1&cnt=1&typ=result
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=32337&pos=3&cnt=3&typ=result
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=93271&pos=1&cnt=1&typ=result

Anti-Discrimination Act also provides protection on all grounds with respect to access to
healthcare, housing, social security, social advantages and access to goods and services.

The Anti-Discrimination Act prohibits discrimination on the grounds of racial or ethnic
origin, religion or belief, age, disability and sexual orientation. The Anti-Discrimination Act
also covers ‘nationality’ (in Czech: narodnost) as a separate ground. In Czech law and
language this term is not identical to ‘citizenship’ (in Czech: obcanstvi). The sense of the
term is closer to ‘national origin’ but does not mean exactly the same thing. According to
the Czech Constitution, ‘nationality’ may be freely chosen by the individual. This ground
therefore covers both national and ethnic origin, whether this is a status by birth or simply
chosen by the individual. Its scope with respect to the grounds covered is enumerative.
On 1 January 2018, the Anti-Discrimination Act was amended to contain a reference to
Regulation (EU) no. 492/2011 meaning that, in situations relating to free movement of
workers where the said regulation applies, EU citizenship will also be deemed a
discrimination ground.®

The Act on service by members of the security forces (police officers, fire fighters, customs
officers, prison officers, members of the Security Information Service and officials of the
Office for International Contacts and Information) does not provide for disability as a
protected ground. The Act on service by members of the armed forces (i.e. soldiers), does
not provide for age and disability as protected grounds.

There are ongoing debates whether these exclusions are in compliance with the applicable
EU law and international treaties. The Ombudsman has expressed the view that a full
exclusion of the discrimination grounds is contrary to the EU law and can also be deemed
a breach of the Convention for the Protection of Human Rights and Fundamental Freedoms.

5. Enforcing the law

The system of laws provides for civil, criminal and administrative enforcement. There are
no serious problems regarding transposition of the equality directives in Czech legislation
(the most arguable point being the full exception for discrimination grounds of disability
and age for the security and armed forces). However, there are still some problems in
relation to the enforcement of the existing laws.

Where discrimination is alleged, civil actions may be brought under special provisions of
the Anti-Discrimination Act. The Civil Procedure Code also applies, as does the shift of the
burden of proof.” Nevertheless, according to the Civil Procedure Code, the shifted burden
of proof does not apply in all situations.® The Ombudsman recommended that Section 133a
(relating to the burden of proof in discrimination cases) be amended in order to apply
shifted burden of proof in all discrimination cases,® however, the Government did not
accept the amendment.

The number of discrimination lawsuits remains very low. In 2020, the Ombudsman
published a study on the case law of Czech courts from 2015 to 2019; according to the
research, only 90 lawsuits were initiated during that period, with age and gender in

6 Chamber of Deputies (2015), Snémovni tisk 688/0 (Press of the Chamber of Deputies No. 668/0);
http://www.psp.cz/sqw/text/tiskt.sqw?0=7&CT=688&CT1=0.

7 See Section 133a of the Act No. 99/1963, Civil Procedure Code (Zakon ¢. 99/1963 Sb., obCansky soudni
rad), 4 December 1963.

8  For example, it does not apply in cases where a person with disability complains about access to services or
education.

° Public Defender of Rights (Ombudsman), (2015), Vyroéni zpréva o ochrané pred diskriminaci (Annual report
on protection against discrimination), p. 23;
http://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyrocni zpravy/2015-DIS-vyrocni-
zprava.pdf.
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employment being the most invoked discrimination grounds and fields.!® However, the
statistics only cover lawsuits where claims are raised under the Anti-Discrimination Act.
Situations where discrimination appears as an argument, for instance, in a lawsuit
regarding unfair dismissal or providing a payment under a contract, would not be included

In practice, the number of cases where sanctions have been imposed because of an act of
discrimination is limited. The proceedings are slow. Legal assistance is provided in limited
circumstances through court-appointed lawyers, the Czech Bar Association and also via a
collaboration between the Czech Ombudsman and the NGO, Pro Bono Aliance.!!

NGOs and similar bodies cannot challenge discrimination before Czech courts either
through actio popularis or class actions. According to the Ombudsman, better cooperation
between NGOs and state institutions should be developed in order to improve access to
the justice for victims.!?

Trade unions can represent their members as parties in proceedings on any matter, with
the exception of business or trade disputes. However, these powers are not frequently
used.

On situation testing of discrimination, the Czech courts have already accepted in some
cases!3 that everyone is authorised to verify whether they can exercise their rights. The
claimant usually has the same claims as if the case involved no situation testing. The
Supreme Court also confirmed that financial compensation for victims may be provided in
such cases (although this approach may not apply in all cases).*

In practice, situation testing is used by NGOs in order to prove discrimination in access to
employment, services and housing.

Whether the sanctions imposed for discrimination are effective and dissuasive is doubtful.
The law leaves it to the court to determine the amount of non-material damages, and the
actual amounts awarded by the courts vary widely, with a general tendency to award
relatively low amounts. The sums awarded as compensation for discrimination can vary in
practice between EUR 200 (CZK 5 000) and EUR 16 000 (CZK 400 000).*> On the other
hand, when claimants lose cases, they may be liable to compensate the defendant for
costs, which amount in practice to around EUR 1 000 to EUR 2 000 but may be significantly
higher in long-lasting, complicated lawsuits. In an important case against a restaurant
owner who displayed in his restaurant premises a statue holding in her hand a baseball bat
with the visible inscription ‘Go and get the gypsies’, the Prague High Court found that the
conduct was discriminatory and awarded the claimant financial compensation of EUR 1 000
(CZK 25 000).16

According to the Criminal Code, crimes relating to racial discrimination and discrimination
on the grounds of religion or belief are to be prosecuted as crimes inciting hatred or

10 public Defender of Rights (Ombudsman) (2020), Rozhodovani &eskych soudd o diskriminacnich sporech
2015-2019 (Discrimination case law of Czech courts 2015-2019), available at:
https://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/2020-vyzkum judikatura-DIS.pdf

' Public Defender of Rights (Ombudsman) (2015), Discrimination in the Czech Republic: Victims of
Discrimination and Obstacles Hindering their Access to Justice (Diskriminace v CR: Obét diskriminace a jeji
prekazky v pristupu ke spravedInosti), http://www.ochrance.cz/en/discrimination/research/.

12 public Defender of Rights (Ombudsman) (2015), Discrimination in the Czech Republic: Victims of
Discrimination and Obstacles Hindering their Access to Justice (Diskriminace v CR: Obét diskriminace a jeji
prekazky v pFistupu ke spravedInosti), p. 84. http://www.ochrance.cz/en/discrimination/research/.

3 Supreme Court (Nejvys$si soud) /30 Cdo 2314/2012, 28 February 2013.
http://www.nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/BD306CF3DD626402C1257B410032B5CB?0
penDocument&Highlight=0.

4 Supreme Court (Nejvys$si soud) /30 Cdo 2314/2012, 28 February 2013.

15 public Defender of Rights (Ombudsman) (2020), Rozhodovani ¢eskych soudd o diskriminacnich sporech
2015-2019 (Discrimination case law of Czech courts 2015-2019) - research paper, available at:
https://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/2020-vyzkum judikatura-DIS.pdf

6 High Court in Prague (Vrchni soud v Praze), 1 Co 99/2006, 17 February 2014.
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violence on the grounds of race or religion or belief. The Criminal Code also makes provision
for strict definitions of crimes affecting life, health or personal freedom when motivated by
racist or religious hatred. In fact, criminal prosecutions for crimes relating to racial and
religious discrimination are quite rare and are usually for serious criminal offences such as
racially motivated murder or propagation of neo-Nazism.

Administrative enforcement consists of sanctioning misdemeanours and administrative
offences. Relevant administrative procedures provide investigative powers for
administrative bodies, such as the Labour Inspectorate or the Czech Trade Inspectorate.
Fines will be imposed in cases of discrimination prohibited by the national law. In practice,
administrative enforcement may be an easier and more accessible tool for victims of
discrimination who decide not to commence a lawsuit; however, there are no statistics
available on the number of complaints filed by individuals to administrative bodies.

There has been no notable action in recent years to encourage dialogue with NGOs with a
view to promote the principle of equal treatment. Promoting dialogue between social
partners with regard to the principle of equal treatment in practices within the workplace
is a task that comes under the jurisdiction of the tripartite agreement (bringing together
key stakeholders in the labour market: employers, trade unions and the Government) and
the Ministry of Labour. However, there have been no further significant developments or
opportunities in this respect.

6. Equality bodies

The equality body in Czechia was established with effect from 1 December 2009. The Anti-
Discrimination Act does not establish a new body but awards the functions required by
Article 13 of Directive 2000/43/EC to the Public Defender of Rights (Czech Ombudsman).
The Czech Ombudsman also has the remit of the equality body with powers in regard to
the full scope of the Anti-Discrimination Act.

Within the anti-discrimination legislation, the Ombudsman contributes to combating racism
and xenophobia and to the promotion of equal treatment of all persons, irrespective of sex,
race, ethnic origin, sexual orientation, age, disability, religion or faith and ‘nationality’ (in
Czech: narodnost). It can provide independent assistance to victims, conduct research and
publish independent reports and make recommendations. The Czech equality body is
independent and has a very proactive approach.

In 2020, the Ombudsman registered 353 new complaints of discrimination (50 complaints
fewer than in 2019).'7 Of these complaints, 97 related to employment, 86 related to
provision of goods and services, 51 related to other areas, 41 related to public
administration, 37 complaints related to education, 23 complaints related to housing, 18
complaints related to healthcare, 17 complaints related to social services, and 1 complaint
related to membership of unions and professional bodies (some of the complaints referred
to more areas). Most complaints (139) did not refer to any discrimination grounds; 77
complaints related to disability, 50 complaints related to age, 40 complaints related to
gender, 32 complaints referred to race and ethnic origin, 27 complaints related to
nationality, 23 complaints referred to EU citizenship, 11 to religion and 8 to sexual
orientation. Some complaints contained more than one discriminatory field or grounds,
which explains why the number of fields and grounds of complaints is larger than the total
number of complaints. As of 31 December 2020, discrimination had been proven in 17
cases (8 cases of direct discrimination, 8 cases of indirect discrimination and 1 case of
harassment/instruction to discriminate). However, many of the cases had not been closed
by the end of the year.18

17 Defender of Rights (Ombudsman) (2021), Vyrocéni zprava (Annual Report), available at

https://www.ochrance.cz/dokument/2020/vy roc ni zpra va 2020.pdf.
8 Defender of Rights (Ombudsman) (2021), Vyrocéni zprava (Annual Report), available at
https://www.ochrance.cz/dokument/2020/vy roc ni zpra va 2020.pdf.
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Current personnel and financial capacities allow the Ombudsman to provide only limited
assistance to victims and the time taken by the Ombudsman’s team to analyse cases is
often rather long. The Czech Ombudsman is not empowered to provide victims with
representation before the courts. The Ombudsman can only evaluate whether a case
involves discrimination or not and provide the victim with an opinion as to whether the
case is likely to be successful before the Czech courts.

However, since 2012, the Czech Ombudsman has been cooperating with the NGO Pro Bono
Aliance (a pro bono alliance), which arranges for free legal assistance to certain claimants,
whose cases have been selected by the Ombudsman due to the high likelihood of
discrimination having taken place.

7. Key issues

The main issue regarding the transposition of Racial Equality Directive 2000/43/EC is
securing equal access to education for Roma children in practice.

In legislation, it appears that an improvement has been achieved with the amendment to
the Schools Act, which provides for better integration of pupils with disabilities (which is
often implied for Roma children — arguably often as a misdiagnosis) and those with special
educational needs generally, which was accepted in February 2015. Among other things,
the amendment establishes a preference for individual rather than group integration.!® This
means that, wherever possible, a pupil should be integrated individually into the
mainstream environment with adequate support. The main parts of the amended
provisions came into force on 1 September 2016 and since then, the so-called inclusive
education was introduced. Several positive improvements were adopted, such as various
supporting measures?® for pupils with special educational needs, a system of financing of
those measures and the establishment of a review body in the field of diagnostics. Although
some improvements can be seen in practice, it is still difficult to assess whether it has
brought adequate safeguards against discrimination of Roma children in access to
education.

Notwithstanding the above, the resolution of structural issues does not reside primarily in
the area of enforcement and sanctions; rather it is primarily for the political agenda - a
matter for political parties in Government to treat as a priority. The root of the problem is
not the implementation of legislation, but rather in the lack of systematic Government
policy, as well as in the mindset of society. Recent Governments have not paid any real
attention to issues of human rights in general, including the discrimination agenda.
Effective Government policies to combat the structural roots of discrimination have not
been developed.

% A term used in the Czech school system, where ‘group integration’ means the creation of special study
groups or classes in the mainstream school.

20 Specified by Decree No. 27/2016, on the education of pupils with special educational needs and talented
pupils, 28 January 2016; https://www.zakonyprolidi.cz/cs/2016-27.
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INTRODUCTION
The national legal system

Czech law consists of ordinary (statutory) law and constitutional law. The main source of
the Czech constitutional law is the Czech Constitution (Act No. 1/1993) and the Charter of
Fundamental Rights and Freedoms (Act No. 2/1993, the Charter). The Charter plays a
critical role in the protection of individuals against discrimination.

The only body competent to interpret the Charter with binding effect is the Constitutional
Court.?! The Constitutional Court can only deliver such interpretation through a judicial
decision.

The Constitutional Court has the jurisdiction to annul laws and other legal enactments if
they are in conflict with the Charter, Constitution or constitutional laws.2? According to the
Constitutional Court, it also has a jurisdiction to do so when such laws are in conflict with
international treaties on human rights.?3

If conflict between a law and the constitutional order arises in a lower court, its judge is
obliged to refer the case to the Constitutional Court.?* However, in a case of conflict
between Czech law and EU law, even the lower courts must apply EU law as a matter of
priority.2> All ordinary laws are on a lower level of the hierarchy and are equal to each
other. Ordinary laws are superior to decrees of the Ministries or Government Resolutions,
which can only regulate issues if ordinary laws expressly allow this.

List of main legislation transposing and implementing the directives

Act No. 2/1993, Charter of Fundamental Rights and Freedoms

Abbreviation: Charter

Latest amendment: Constitutional Act No. 162/1998, in force since 1 January 1999
Grounds covered: sex, race, colour, language, religion or belief, political or other
orientation, national or social origin, adherence to national or ethnic minority, property,
birth or other status?®

Material scope: fundamental rights declared by the Charter

Act No. 198/2009, Anti-Discrimination Act

Abbreviation: Anti-Discrimination Act

Date of adoption: 23 April 2009

Grounds covered: race, ethnic origin, ‘nationality’ (ndrodnost), sex, sexual orientation,
age, disability, religion or belief

Material scope: public employment, private employment, access to goods or services
(including housing), social protection, social advantages, education

Act No. 361/2003, on service by members of the security forces
Abbreviation: Act on service by members of the security forces
Date of adoption: 23 September 2003

21 Constitution of the Czech Republic, 1 January 1993, Article 89(2): ‘Enforceable rulings of the Constitutional
Court shall be binding for all agencies and individuals.’

22 The jurisdiction of the Constitutional Court to annul laws stems from Article 87(1) of the Czech Constitution.

23 Constitutional Court (Ustavni soud) No. Pl. US 36/01, 25 June 2002. All case law of the Constitutional Court
can be found at: http://nalus.usoud.cz/Search/Search.aspx.

24 According to Article 95(2) of the Czech Constitution.

25 Constitutional Court, No. PI. US 19/04, 21 February 2006;
http://nalus.usoud.cz/Search/GetText.aspx?sz=PI-19-04.

26 Sexual orientation has not yet been expressly confirmed as a discrimination ground under the Charter.
However, in the 2016 judgment regarding adoption by same-sex couples, the Constitutional Court referred
to Article 1 of the Charter, which states that all individuals shall be equal in their rights and dignity
(Constitutional Court, PI. US 7/15, 14 June 2016;
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=93271&pos=1&cnt=1&typ=result).
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Grounds covered: age, race, colour, sex, sexual orientation, religion and belief, political
orientation, national origin, ‘nationality’ (ndrodnost), ethnic or social origin, property, birth,
marital and family status?’ or family duties, membership of trade unions and other
organisations

Material scope: public employment

Act No. 262/2006, Labour Code

Abbreviation: Labour Code

Date of adoption: 21 April 2006

Grounds covered: race, ethnic origin, ‘nationality’, sex, sexual orientation, age, disability,
religion or belief

Material scope: employment relations, labour relations, rights and duties of an employer
and an employee

Act No. 435/2004, on employment

Abbreviation: Employment Act

Date of adoption: 13 May 2004

Grounds covered: race, ethnic origin, ‘nationality’, sex, sexual orientation, age, disability,
religion or belief

Material scope: state employment policy, protection against unemployment

Act No. 561/2004, on preschool, primary, secondary, higher technical and other education
Abbreviation: Schools Act

Date of adoption: 24 September 2004

Grounds covered: race, colour, ethnic origin, ‘nationality’, sex, sexual orientation, age,
disability, religion or belief, language, social origin, property or other status

Material scope: conditions of preschool, primary, secondary, higher technical and other
education

27 This would also include same-sex families.
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1 GENERAL LEGAL FRAMEWORK

Constitutional provisions on protection against discrimination and the promotion
of equality

The constitutional law of Czechia includes the following articles dealing with non-
discrimination:

Article 3 of the Charter guarantees equality in access to fundamental rights and freedoms
and includes an open-ended list, expressly prohibiting discrimination on the grounds of
sex, race, colour, language, religion or belief, political or other conviction, national or social
origin, membership of a national or ethnic minority, property and birth or other status. The
Constitutional Court confirmed that age may fall under the category of ‘other status’.?®
Other grounds, such as disability or sexual orientation arguably also fall under ‘other
status’, but there is no definitive statement on that.

These provisions apply to all areas covered by the directives. Their material scope is
broader than those of the directives.

The constitutional anti-discrimination provisions are directly applicable, but cannot be
enforced against private persons.

28 Constitutional Court, judgment No. II. US 1609/08, of 30 April 20009.
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2 THE DEFINITION OF DISCRIMINATION
2.1 Grounds of unlawful discrimination explicitly covered

The Anti-Discrimination Act covers the following grounds of discrimination: race, colour,
ethnic origin, nationality (ndrodnost), sex, sexual orientation, age, disability, religion or
belief, EU citizenship.

2.1.1 Definition of the grounds of unlawful discrimination within the directives

With the exception of the definition of disability in Section 5(6) of the Anti-Discrimination
Act, there are no definitions in the strict sense of any of the grounds.

However, the grounds of unlawful discrimination are interpreted as follows.
a) Racial and ethnic origin

There is no normative definition of racial or ethnic origin in Czech national law. Czech law
does not clearly distinguish between the terms race and ethnic origin. The widely used
Academic Commentary on the Anti-Discrimination Act distinguishes race and ethnicity in
the following manner: ‘Race refers to physiological signs, whereas ethnicity also involves
social signs such as nationality, language, culture, history or religious tradition.?°
‘Nationality’ constitutes a separate discriminatory ground; nationality, as opposed to ethnic
origin, depends on the free choice of the individual.3® However, in connection with
discrimination towards Roma people, the discrimination based on ethnic origin is used for
reference, although the Constitutional Court employs the terms ethnic or racial
discrimination interchangeably.3! In 2015, the Czech Ombudsman stated that ethnic origin
is the ground of discrimination requiring the strongest protection and that the law considers
it to be particularly unacceptable. Later in the statement, the Ombudsman continues using
both racial and ethnic origin as terms.3?

The Constitutional Court considers differentiation based on racial or ethnic origin as
absolutely prohibited, however, it is doubtful whether in practice that ensures the
applicants any specific position before the Constitutional Court.33 For example, in the case
of D. H. and Others, the Constitutional Court did not ascertain indirect discrimination of
Roma pupils in the field of education. In that case, the Constitutional Court declared that
the fact that Roma children represent about 70 % of the pupils in special schools is a fact
demonstrated by the statistics and does not present an individual infringement.3* In 2013,
the Constitutional Court did not find indirect discrimination in a similar case concerning
access of Roma to education. The Constitutional Court differentiated the individual case
from the case of D.H. and Others and declared that individual guarantees for the applicant
were ensured since he was repeatedly examined during his school attendance.3>

22 Bouckova, P., Havelkova, B., Koldinska, K., Kihn, Z., Kihnova, E., Whelanova, M. (2016), Antidiskriminacni
zadkon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 44.

30 Bouckova, P., Havelkova, B., Koldinska, K., Kihn, Z., Kihnova, E., Whelanova, M. (2016), Antidiskriminacni
zadkon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 59.

31 Constitutional Court, No. I. US 1891/13, 11 August 2015;
http://nalus.usoud.cz/Search/GetText.aspx?sz=1-1891-13 1.

32 public Defender of Rights (2015), Zprava o nezjisténi diskriminace sp. zn. 788/2015/VOP (Report on
discrimination No. 788/2015/VOP), Brno, Vefejny ochrance prav;
http://eso.ochrance.cz/Nalezene/Edit/3302.

33 Bouckova, P., Havelkova, B., Koldinska, K., Kihn, Z., Kiilhnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentadr (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 49.

34 Constitutional Court, No. I. US 297/99, 20 October 1999;
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=32969&pos=2&cnt=4&typ=result.

35 Constitutional Court, No. III. US 1136/13, 12 August 2015;
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=89444&pos=1&cnt=1&typ=result.
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It emerges from the Academic Commentary on the Anti-Discrimination Act that the
Constitutional Court gives greater attention in its case law to other criteria of differentiation
rather than to racial discrimination, although racial discrimination was classified as a
‘traditionally prohibited discrimination ground” in its case law.3®

Protection against racial discrimination also includes the protection of national minorities.
There is no difference between national and ethnic minorities in the Czech legislation. Act
No. 273/2001 on the rights of members of national minorities only recognises national
minorities, who are:

‘A community of citizens of the Czech Republic who live on the territory of the present
Czech Republic and as a rule differ from other citizens by their common ethnic origin,
language, culture and traditions; they represent a minority of citizens and at the
same time they show their will to be considered a national minority for the purpose
of common efforts to preserve and develop their own identity, language and culture
and at the same time express and preserve interests of their community which has
been formed during history.”?”

There are 14 officially recognised national minorities, including Roma, which are
represented in the Government Council for National Minorities.

According to Article 9 of the General Data Protection Regulation, ethnic origin belongs to
the ‘special categories’ of personal data, which can be gathered and processed only under
very strict conditions (e.g. the consent of the person concerned is required for collecting
and processing such data). If any definition were to allow for the identification of the ethnic
origin of an individual without such consent, this would lead to a circumvention of the GDPR
and the national implementing legislation. There is no special definition for the purposes
of the Anti-Discrimination Act. The aims of the anti-discrimination legislation are satisfied
by anonymous data collection.

In practice, incidents of racial discrimination are widely identified by the media and NGOs.
In 2015-2018, the migration crisis and migrants coming from Arabic-speaking countries
were often targeted. The Roma community is also often presented in the media in a
negative context and there have been many incidents where individuals have shown hatred
and racial discrimination against the Roma.

Czech jurisprudence and its interpretation by national courts do not use the concept of
‘disadvantaged group’, nor are specific characteristics linked to such groups acknowledged.
The author is not aware of any court decisions providing comprehensive definitions of racial
or ethnic origin. For the purpose of research carried out in 2012, the Czech Ombudsman
used an approach that considered as Roma those persons (pupils) who were perceived as
Roma by third parties, i.e. equality body employees and teachers.38

Concerning criminal sanctioning of racial discrimination, the Criminal Code specifically
penalises the foundation of and participation in an organisation promoting racial
discrimination or the crime of racially motivated murder.3°

36 Bouckova, P., Havelkova, B., Koldinska, K., Kihn, Z., Kihnova, E., Whelanova, M. (2016), Antidiskriminaéni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 49. However, the
commentary does not specify these ‘other criteria’.

37 Act No. 273/2001 on the rights of members of national minorities (Zakon & 273/2001 Sb, o pravech
pfislugnikd ndrodnostnich mensin a o zméné nékterych zékond), 10 July 2001, Section 2(1).

38 Public Defender of Rights (2012), Survey of the Public Defender of Rights into the Ethnic Composition of
Pupils of Former Special Schools Final Report (Vyzkum etnického sloZeni 24k byvalych zvidstnich $kol),
Brno, Public Defender of Rights;
http://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/Survey Ethnic Special-schools.pdf.

3 Act No. 40/2009, Criminal Code (Zakon & 40/2009 Sb., trestni zékonik), 8 January 2009;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=40~2F2009&rpp=15#seznam.
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According to the Czech Ombudsman, in 2020, race and ethnicity discrimination was the
fifth most frequently invoked discrimination ground (32 of 353 complaints).4°

Recital 17 of Directive 2000/78/EC is not expressly reflected in national anti-discrimination
legislation.

b)  Religion or belief

There is no normative definition of religion or belief in Czech national law. Detailed
regulations on churches and religious organisations exist, but their purpose is to regulate
the existence of churches and religious organisations as legal entities sui generis,*! rather
than to provide detailed regulations for the protection of freedom of belief. Freedom of
religion is not limited only to churches and religious organisations listed in the State
Register. Act No. 3/2002 on the freedom of belief and the status of churches and religious
organisations,*? declares the right to freedom of thought, conscience and religion. Any
religion may still be practised; but they are not all subject to regulation under the Act on
the freedom of belief and the status of churches and religious organisations.

A definition that set out what comprises a religion or belief would probably be
constitutionally problematic.** Constitutional interpretation allows only for a ‘negative’
definition and characterises religious freedom as:

‘Forum internum, which means every individual has the freedom to profess a certain
religion and third parties and especially public authorities may not encroach on this
freedom. It enjoys so-called status negativus, resp. libertatis (G. Jellinek),** and as
such it is perceived not as a “positive” right, but as a right of a “defensive” character.
It is characterised by a line demarcating the individual’s free space which public
authorities are not permitted to enter.’4>

Freedom of belief should still be protected, but no one can predict or determine what and
how individuals will believe and what issues may be important for the expression of such
beliefs.

In general, there are few cases of religions discrimination, a fact that goes hand in hand
with the secular nature of the country and low number of religious minorities.

40 There has been a decrease in complaints compared to previous years: in 2018, racial discrimination
appeared in 69 complaints and was the third most frequently invoked discrimination ground, while in 2019,
there were 43 complaints and it was the fourth most common ground. See: Public Defender of Rights
(Ombudsman) (2021), Vyrocéni zprava (Annual Report), available at:
https://www.ochrance.cz/dokument/2020/vy roc ni zpra va 2020.pdf.

41 The status of churches and religious organisations as legal entities sui generis is created by their registration
with the state. It is up to churches and religious organisations to decide whether to register. Those that do
not wish to register can exist and conduct services and other activities, unless they violate the legal order or
represent a danger to public safety, restrict personal freedom or violate the rights of others. On registration,
churches and religious organisations have, under certain conditions, access to special rights, e.g. the right
to teach religion in schools, the right of their priests/ministers to be paid by the state, the right to
confidentiality of information with regard to the police and other parts of the official administration etc. The
laws set out the requirements for registration. One of the most important requirements is that the proposal
for registration must be submitted by three individuals with Czech citizenship and it must include a list of
signatures of at least 300 people who support the registration.

42 Act No. 3/2002 on the freedom of belief and the status of churches and religious organisations (Zakon ¢.
3/2002 Sb., o svobodé nabozenského vyznani a postaveni cirkvi a naboZenskych spole¢nosti), 27 November
2001.

43 Article 15(1) of the Czech Charter of Fundamental Rights and Freedoms reads as follows: ‘Freedom of
thought, conscience and religion is guaranteed. Everybody has the right to change his/her religion or faith
or to be without any religious creed.’

44 Jellinek, G. (2011), System der subjektiven offentlichen Rechte (System of Subjective Public Rights), Mohr
Siebeck, Tubinghen, p. 13.

4> Constitutional Court, PI. US 6/02, 27 November 2002; http://nalus.usoud.cz/Search/GetText.aspx?sz=PI|-6-
02.
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Notwithstanding that, in 2017, one case was given significant attention in the media and
has been the subject of public debate.

In December 2019, the Czech Supreme Court found indirect discrimination in the case of
a Somalian student who decided to discontinue her studies at a medical high school in
Prague due to a ban on wearing a hijab, based on a provision of the school rules, which
prohibited students from wearing headwear. 46 The restriction was related to all headwear
(irrespective of whether it was religious in nature or not) and there was no corresponding
ban in respect of other religious symbols. It appears that the school adopted the provision
both for reasons of neutrality in terms of religion, as well as for other non-related reasons
(e.g. to deter pupils from wearing baseball caps inside the building as it is deemed
impolite). The case did not have a health aspect. The student had turned to the courts,
claiming discrimination, but her claim was rejected by both the court of first instance and
the court of appeal.

The Supreme Court decided that schools must not prohibit Muslim students from wearing
hijabs on the basis of a general prohibition of head coverings in the school. Such a
prohibition of the manifestation of one’s religion is deemed indirect discrimination. Besides
a number of references to the Czech legislation, jurisprudence and case law, the Supreme
Court also mentioned the ECHR case S.A.S. v. France,*” arguing a breach of the principle
of equality of men and women.

Czech media and politicians have given great attention to the case; in particular some
politicians from right-wing and extremist parties have expressed their disagreement with
the decision, and a number of supporters of the school (including some political figures)
attended the court hearings.

The Supreme Court’s decision was not final as it merely cancelled the previous first and
second instance judgments and instructed the first instance court to rule on the claim
again. The claimant subsequently withdrew her claim as she argued she was subject to
hate attacks and was afraid of further stigmatisation. The proceedings were therefore
stopped.

C) Disability

Section 5(6) of the Anti-Discrimination Act defines disability as physical, sensory, mental,
psychological or other impairment, which restricts or may restrict individuals in their right
to equal treatment within the scope of the Anti-Discrimination Act. According to the
academic interpretation, the term ‘mental’ relates to intellectual disabilities, while
‘psychological’ relates to psychosocial disabilities. In other words, the law says that it
protects people who face difficulties asserting their right to equal treatment where this
difficulty is related to a disability. This disability must be long term, if it is lasting, or must
be expected to last, according to medical opinion, for a minimum of one year.

The Czech Ombudsman has previously highlighted that long-term illness is only protected
under the current definition of disability in the Anti-Discrimination Act if all definition
criteria for disability are fulfilled.*® Although the legislation recognises disability as resulting
from the interaction of a person with the environment, a certain type of diagnosis is still
required. According to the Academic Commentary on the Anti-Discrimination Act*® and the
Public Defender of Rights, the Czech Anti-Discrimination Act is based on a social model of

46 Supreme Court Decision of 27 November 2019, No. 25 Cdo 348/2019.

47 S.A.S. v. France [GC], No. 43835/11, 1 July 2014.

48 Examples where the Ombudsman confirmed the treatment as disability include kidney stones or HIV (also in
its initial stage). See Public Defender of Rights (2015), Zprdva o zjisténi diskriminace, sp. zn.
5560/2014/VOP (Report on discrimination No. 5560/2014/VOP), Brno, Verejny ochrance prav.

49 Bouckova, P., Havelkova, B., Koldinska, K., Kithn, Z., Kiihnova, E., Whelanova, M (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 109.
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disability.>® Nevertheless, judicial interpretation may still be required to see whether it is
in fact in absolute conformity with the concept of the social model of disability used in the
Convention on the Rights of Persons with Disabilities and the definition adopted by the
CJEU in Skouboe Werge and Ring. However, the new amendment to the Schools Act
adopted in 2015, the aim of which is to support the integration of children with special
needs into mainstream schools, embraces the social model of disability by defining children
with special needs through the identification of support measures (i.e. means to overcome
the interactional environmental barriers) required to satisfy their educational needs.

On several occasions, the Czech Ombudsman has interpreted the term disability relatively
widely. For example, the Ombudsman has concluded that asymptomatic HIV infection—
despite its limited influence on an individual’s overall state of health, as well as ability to
carry out work etc—should be considered as a disability.>?

Besides the definition provided by the Anti-Discrimination Act, a certain overlap of terms
can be found in different laws. In general, definitions apply only within the material scope
of the specific laws containing them. Although the Anti-Discrimination Act relies almost
exclusively on the social model of disability, the social security law is still predominantly
based on the medical model, considering disabled persons as passive beneficiaries of
benefits.”3 These other definitions would, however, not impact a court’s assessment of
whether a certain state of health represents disability in the sense of the Anti-
Discrimination Act. For example, the Social Services Act describes disability in Section 3(g)
as: ‘physical, mental, psychic, sensory or combined disability, which causes or may cause
that the person is dependent on the care of someone else.””* The legislation governing
construction uses the phrase ‘persons with limited mobility and orientation’,>> which
includes people with disabilities, older people, pregnant women and people accompanying
a minor under three years of age or in a pram or pushchair. In contrast, Act No. 329/2011
contains various categories of people with disabilities in order to distinguish their
entitlement to special allowances for mobility and for special aid.”® These definitions would
however only be applied in the area of social security governed by the relevant acts; they
do not have the potential to influence how Czech non-discrimination law will be interpreted.

The Employment Act, which governs access to employment and the services and activities
of employment offices, does not define discrimination (since 2012).°” However, Section
67(2) of the Employment Act retained a special definition of disability. This definition only
applies to the employment of people with disabilities where certain positive measures are
in place (it does not have any implications for non-discrimination in general). This definition

50 public Defender of Rights (2015), Zprava o zjisténi diskriminace, sp. zn. 159/2011/DIS (Report on
discrimination No. 159/2011/DIS), Brno, Vefejny ochrance prav.

5t European Court of Justice, Skouboe Werge and Ring, No. C-335/11 and C-337/11, 11 April 2013;
http://curia.europa.eu/juris/document/document.jsf?text=&docid=136161&pagelndex=08&doclang=EN&mo
de=Ist&dir=&occ=first&part=1&cid=2009148.

52 Public Defender of Rights (2013), Investigation Report on Dismissal from Service on the Grounds of
Diagnosis of an HIV Infection, (Zprdva o Setfeni Propusténi ze sluZzebniho poméru z divodu diagnostikovani
onemocnéni virem HIV), available at: https://www.ochrance.cz/fileadmin/user upload/ESO/157-2012-DIS-
JSK-EN 01.pdf.

53 Bouckova, P., Havelkova, B., Koldinska, K., Kihn, Z., Kiithnova, E., Whelanova, M (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 109.

54 Act No. 108/2006 on Social Services (Zakon o socialnich sluzbach), 14 March 2006;
http://portal.gov.cz/app/zakony/zakonPar.jsp?page=08&idBiblio=62334&fulltext=&nr=108~2F2006&part=&
name=&rpp=15.

55 Decree No. 398/2009, on general barrier-free accessibility requirements (Vyhlaska ¢. 398/2009, o obecnych
technickych poZadavcich zabezpecujicich bezbariérové uzivani staveb), 5 November 2009, states that this
category includes persons with a physical, visual, hearing or intellectual disability, older people, pregnant
women, persons accompanying a child in a pram or pushchair or a child younger than three years of age;
http://portal.gov.cz/app/zakony/zakon.jsp?page=0&fulltext=&nr=398~2F2009&part=&name=&rpp=15.

56 Act No. 329/2011 on providing allowances to people with disabilities. (Zdkon o poskytovani davek osobam
se zdravotnim postizenim), 13 October 2011;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=329~2F2011&rpp=15#seznam.

57 Act No. 435/2004 on Employment (Zakon ¢&. 436/2004 Sb., o zaméstnanosti), 13 May 2004;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=435~2F2004&rpp=15#seznam.
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of disability relies on an official decision by the social security authorities, granting one of
three levels of disability, rather than on the real degree of disability recognised by a
specialist. The Employment Act states that persons with disability are natural persons who
are recognised by the social security authorities as (a) on the third level (‘people having a
serious disability”), or (b) on the first or second level of disability, or (c) ‘disadvantaged in
terms of health’. The concept of someone ‘disadvantaged in terms of health’ is defined in
Section 67(3) of the Employment Act as a:

‘Person, whose capabilities enable him/her to perform permanent employment or
other gainful occupation, but his abilities to be or to stay integrated in terms of work,
to perform his existing occupation, to apply a gained qualification or to gain a new
qualification are considerably limited for the reason of his unfavourable and long-
lasting state of health.’

The amended Section 67(4) of the Employment Act determines in more detail the term
‘unfavourable and long-standing state of health’ as a situation that is going to last longer
than one year and that considerably limits person’s physical, sensory or mental abilities
and therefore has an impact on their employment. It is important to note that although
the entitlements of all the three groups are in essence the same, a person qualified as
‘disadvantaged in terms of health’ according to Section 67(2)(c) cannot be a person falling
under the scope of (a) or (b) described above. In order to be recognised as a person
‘disadvantaged in terms of health’ it is necessary to be awarded this status by the district
social security administration according to the amendment to Act No. 582/1991°8 An
employer employing a person ‘disadvantaged in terms of health’ is entitled to various
allowances according to the Employment Act and such a person can be included in the
compulsory percentage of employed people with disabilities according to Section 81 of the
Employment Act.

Since 1 January 2012, the Employment Act has referred to the Anti-Discrimination Act in
regard to protection against discrimination, for example on the ground of disability.
Potentially, the existence of several different legal definitions could cause problems of
implementation in situations where individuals are refused reasonable accommodation
provided for by Article 3(2) of the Anti-Discrimination Act, because they are not officially
recognised as having a disability. However, there is no evidence that those problems are
actually caused by the existence of several definitions.

The Employment Act states that a person with a disability must deliver an expert
assessment or an official certificate to prove their disability status (Section 67(5) of the
Employment Act). This is an administrative requirement that does not oblige the person
with disability to bear any additional burden. The certificate is issued in the course of the
registration of a person’s disability status for the purpose of the Employment Act and does
not involve any costs for the individual concerned. It is not needed in order for an individual
to raise any claims under local non-discrimination law.

Since 2018, the Czech Ombudsman has served as the national CRPD monitoring
mechanism. The CRPD is applicable in Czechia and prevails over national laws; the courts
would therefore interpret any national norm concerning disability in accordance with the
CRPD. The new competence of the Czech Ombudsman has led to the creation of a separate
department for the protection of individuals with disabilities. Although this department is
a standalone department that does not belong in the non-discrimination section of the
Ombudsman office, its activities often also relate to non-discrimination and they have
strengthened the activity of the Ombudsman in the area of disability.

58 Act No. 582/1991 on the organisation and performance of social security (Zakon o organizaci a provadéni
socialniho zabezpeceni), 17 December 1991;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=582~2F1991&rpp=15#seznam.
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d) Age

There is no normative definition of age and no interpretative terms used to define age in
national law. There is no sufficient case law to provide more clarity on this topic.

The age of an individual can be determined from any personal documents, including
information on an individual's date of birth. No definition of age or of age discrimination
exists. In addition, there are no restrictions related to the scope of age as a protected
ground, nor a minimum (or maximum) age below which the anti-discrimination legislation
would not apply.

The number of complaints filed with the Czech Ombudsman regarding age discrimination
is slowly growing. Age was the second most frequently claimed ground of discrimination in
2020.°° The Czech Ombudsman has led several inquiries concerning discrimination on the
ground of age, for instance discrimination in the access of people to services, health care
or employment (for example, the necessity of an employer to gather documents from open
competition in order to rebut the presumption of discrimination, discrimination caused by
the removal of an older employee and ensuing employment of someone younger,
discrimination by an employment agency by refusing a job applicant after he had given
information about his age).6°

It is argued that the potential of an individual to succeed in the labour market decreases
as their age increases. According to statistics, individuals who are at least 50 years old
represent more than a third of all the unemployed. This is reflected in the structure of
unemployment benefit, in which individuals below 50 years of age can receive such benefit
for up to 5 months, individuals between 50 and 55 can receive it for up to 8 months, and
individuals older than 55 years can receive it for up to 11 months (Section 43(1) of the
Employment Act).

e) Sexual orientation

According to Section 2(4) of the Anti-Discrimination Act, discrimination for reasons of
pregnancy, maternity, paternity or sexual identification is considered as discrimination on
the ground of sex. The term ‘sexual identification’ would be interpreted to include the rights
of transsexuals. Nevertheless, there is neither a normative definition of gender identity
and sexual orientation nor any distinctive interpretative terms used to define them in Czech
law.

Arguably, most of the cases of discrimination on grounds of sexual orientation in Czechia
relate to discrimination in employment, but none of them has reached the highest Czech
courts. However, in an important recent case of the Constitutional Court regarding the
provisions of the Act on registered partnership®! that had forbidden registered partners or
one of them from adopting a child, the Court referred to the doctrine explaining that sexual
orientation is inborn and an unchangeable state and thus stated that it cannot be the
pretext for any discrimination.5?

In addition to discrimination in employment and family matters, it has been reported that
LGBT individuals (and in particular gay and bisexual men who acknowledge having sexual

59 Public Defender of Rights (Ombudsman) (2018), Vyrocni zprava VOP (Annual report of the Public Defender
of Rights), https://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyrocni zpravy/2018-DIS-
vyrocni-zprava.pdf.

60 public Defender of Rights (Ombudsman), Cases: Discrimination based on age, available at:
http://www.ochrance.cz/en/discrimination/cases/diskriminace-dle-zakazanych-duvodu/cases-age/.

61 Act No. 115/2006 on registered partnership (Zakon & 115/2006 Sb., o registrovaném partnerstvi), 26
January 2006;
https://portal.gov.cz/app/zakony/zakonPar.jsp?idBiblio=62343&nr=115~2F2006&rpp=15#local-content.

62 Constitutional Court, Pl. US 7/15, 14 June 2016;
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=93271&pos=1&cnt=1&typ=result. See details of the
decision in the section 12.2 below.
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intercourse with other men) are banned from donating blood in most Czech hospitals. This
seems to be a widespread practice even though there are no general rules in relation to
the issue. Arguably, the measure aims to reduce risks connected with the transmission of
HIV and other diseases that are connected with unsafe sexual practices. However, in light
of the CJEU judgements,®3 it appears discriminatory that the ban relates to all gay and
bisexual men who report sexual intercourse with other men, while heterosexuals are only
restricted if they report an unsafe sexual practice. The CJEU demands a principle of
proportionality to be followed, while the practice seems to target all gay and bisexual men
regardless of their sexual activity. There has not yet been any case in which individuals
have challenged this situation and no intention has been declared to change this.

In 2017, the Constitutional Court helped to acknowledge the rights of homosexuals
regarding parenting, and recognised the parenthood of two gay men in Czechia. The men
have a baby thanks to surrogacy, which had taken place in California. After arriving in
Czechia, they wanted the Czech institution to formally acknowledge the parenthood of
them both, which did not happen until the case reached the Constitutional Court. The Court
stated that the best interest of a child and the right to private life have priority over abstract
principles.®* In the judgment, the Court quoted many ECtHR decisions (such as Mennesson
v. France, Wagner and J.M.W.L. v. Luxembourg, Schalk and Kopf v. Austria, and Oliari and
others v. Italy).

In 2020, the Ombudsman investigated a measure introduced by the Czech Government
restricting ceremonies for weddings and registered partnerships due to COVID-19. The
Ombudsman discovered that these restrictions were defined unequally and could
discriminate against same-sex partners entering into registered partnerships. While
weddings could take place essentially on a normal basis (except for restrictions on the
number of participants), a registered partnership could only be entered into if it was urgent
(the imminent death of one of the partners, expiration of a foreigner’s residence permit).
According to the Ombudsman, many gays and lesbians, but also a large majority of the
public perceived the difference set out in this way to be humiliating and undignified. The
Ombudsman shared their views and found no reasonable reason for such a distinction. He
therefore called on the Minister of the Interior, as the minister responsible for the issue, to
ensure that a remedy was adopted at Government level. The Government subsequently
changed the rules so that registered partnerships could be concluded under the same
conditions as weddings. No official justification for the rule that was originally introduced
has been offered.®®

2.1.2 Multiple discrimination

In Czechia, multiple discrimination is not expressly prohibited in the law. This does not
mean that victims of multiple discrimination would not have rights to redress. In practice,
they would have to claim discrimination for several reasons, which would not lead to any
practical complications (as a single claim can still be raised). The Academic Commentary
on the Anti-Discrimination Act recommends paying specific attention to cases of alleged
multiple discrimination, because such discrimination could have a more harmful impact on
society and leads to greater infringement of a victim'’s rights.%®

63 Court of Justice of the European Union, judgment of 29 April 2015, Geoffrey Léger v Ministre des Affaires
sociales, de la Santé et des Droits des femmes and Etablissement francais du sang, C-528/13,
ECLI:EU:C:2015:288.

64 Constitutional Court, I. US 3226/16, 29 June 2017, available at:
https://www.usoud.cz/fileadmin/user upload/Tiskova mluvci/Publikovane nalezy/2017/I. US 3226 16 an
-pdf.

65 Public Defender of Rights (Ombudsman) (2020), “Zprava vefejného ochrace prav o ¢innosti za 4. ¢tvrtleti
roku 2020 (Report of the Public Defender of Rights on its activity in 4% quartal of 2020)", available at:
https://www.ochrance.cz/fileadmin/user upload/zpravy pro poslaneckou snemovnu/Ctvrtletky/2020/2020
-IV-Q.pdf.

66 Bouckova, P., Havelkova, B., Koldinska, K., Kihn, Z., Kiithnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck pp. 133, 137.
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In Czechia, there is no case law dealing with multiple discrimination. Since 2020, the Czech
Ombudsman no longer publishes statistics on cases of multiple discrimination, which are
dealt with like any other discrimination cases.

2.1.3 Assumed and associated discrimination
a) Discrimination by assumption

In Czechia, discrimination based on a perception or assumption of a person’s characteristics
is prohibited in national law.

Section 2(5) of the Anti-Discrimination Act provides for prohibition of discrimination on the
ground of assumed characteristics. This provision protects against discrimination based on
subjective attitude, for example refusing to rent a flat to a person assuming that he/she is
a Roma person or a homosexual although this assumption is not correct in reality. This
provision is applied in cases of direct discrimination, but is not usually applied in cases of
indirect discrimination.®”

b) Discrimination by association

In Czechia, discrimination based on association with persons with particular characteristics,
is not expressly prohibited in national law.

The Anti-Discrimination Act does not expressly provide for prohibition of discrimination on
the ground of association. However, the definition of direct discrimination in Section 2(3)
of the Anti-Discrimination Act also allows for a broader interpretation, in conformity with
EU law, encompassing discrimination based on association with persons with particular
characteristics.%8

As a result, in the view of the author, courts trying a case involving discrimination by
association should conclude that victims of such misconduct should have the same rights
as victims of discrimination. However, judicial interpretation is needed to reach a clear
conclusion.

The Czech Ombudsman issued a recommendation dating back to 2015 in which it proposed
the enactment of an explicit prohibition of discrimination by association.®® The same
recommendation has been reiterated in the 2020 report.”? However, the recommendation
has not yet been followed by the legislature.

2.2 Direct discrimination (Article 2(2)(a))

a) Prohibition and definition of direct discrimination

In Czechia, direct discrimination is prohibited in national law.

67 Bouckova, P., Havelkova, B., Koldinska, K., Kuhn, Z., Kihnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 200.

68 Public Defender of Rights (2014), Souhrnna zprava o &innosti verejného ochrance prav 2014 (Summarising
report on Ombudsman’s activities in 2014), Brno, Vefejny ochrance prav;
http://www.ochrance.cz/fileadmin/user upload/zpravy pro poslaneckou snemovnu/Souhrnna-
zprava VOP 2014.pdf.

59 Public Defender of Rights (2014), Souhrnna zprava o &innosti vefejného ochrance prav 2014 (Summarising
report on Ombudsman’s activities in 2014), Brno, Vefejny ochrance prav;
http://www.ochrance.cz/fileadmin/user upload/zpravy pro poslaneckou snemovnu/Souhrnna-
zprava VOP 2014.pdf.

70 public Defender of Rights (Ombudsman) (2020), Rozhodovani &eskych soudl o diskriminaénich sporech
2015-2019 (Discrimination case law of Czech courts 2015-2019), available at:
https://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/2020-vyzkum judikatura-DIS.pdf.
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Currently, two definitions of discrimination exist in Czech legislation. The Anti-
Discrimination Act, Section 2(3), defines discrimination as any ‘conduct, including
omission, where one person is, has been or would be treated less favourably than another
in a comparable situation’ (... on specified grounds). In addition, there is a special definition
included in Section 77(2) of the Act on the service of members of security forces. For the
purpose of this law, direct discrimination is deemed to be any conduct whereby a member
(of the security forces) is treated less favourably than another is, has been or would be
treated in a comparable situation on specified grounds.’! Both definitions comply with the
definitions given in the directives.”? Furthermore, the Labour Code explicitly refers to the
definition of direct discrimination contained in the Anti-Discrimination Act.”3

b)  Justification for direct discrimination

In Czech terminology, the term ‘justified discrimination’ does not exist, nor is there any
term equivalent to ‘lawful’ or ‘permitted’ discrimination. Where there is discrimination, it is
always unlawful; if it is justified, it is not discrimination, but lawful differential treatment.
This difference is purely a matter of legal terminology. With regard to justification, the
anti-discrimination clauses in ordinary laws do not logically permit any justification as
regards race.

Section 7(1) of the Anti-Discrimination Act states that different treatment on grounds of
sex, sexual orientation, age, disability, religion, belief or opinions in social security, health
care, education and access to goods and services shall not constitute discrimination, if the
difference of treatment is objectively justified by a legitimate aim and the means of
achieving that aim are appropriate and necessary.

The said provision provides for differential treatment that is lawful as long as there are
objective reasons for such treatment.

The rules on protection of persons with disabilities are in the position of lex specialis,
therefore special conditions also apply to disability in this respect. However, no specific
provision or jurisprudence explains the scope to which differential treatment on the basis
of disability is justified and therefore does not amount to unlawful discrimination. The
Czech Ombudsman seems to adopt the view that differential treatment based on
impairments relating to a disability (such as tiredness), where it is not reasonably justified
and where reasonable accommodation can be provided, amounts to direct discrimination.”*

It emerges from the case law of the Constitutional Court that the differential treatment can
be justified under two conditions: it pursues a legitimate aim and is proportionate
(according to the so-called test of direct discrimination).”> The Academic Commentary on
the Anti-Discrimination Act specifies in four steps how justification of differential treatment
should be verified. The four steps, which must be fulfilled cumulatively, consist of
identification of the legitimate aim, possibility of reaching this aim, proportionality in
comparison with the right to equal treatment and examination of alternative measures.”®

7t Act No. 361/2003 on the service of members of security forces (Zakon &. 46/2000 Sb., o sluZzebnim poméru

bezpecénostnich sbor(i), 23 September 2003;

https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=361~2F2003&rpp=15#seznam.

There is no case law indicating that the term ‘one person’ in this provision should be interpreted as

excluding groups of persons from protection.

73 See Section 16(2) of the Labour Code.

74 Public Defender of Rights (2015), Zprava o zjisténi diskriminace sp. zn. 49/2013/DIS (Report on
discrimination No. 49/2013/DIS), Brno, Vefejny ochrance prav; Public Defender of Rights (2015), Zprava o
zjisténi diskriminace sp. zn. 48/2013/DIS (Report on discrimination No. 48/2013/DIS), Brno, Verejny
ochrance prav. i )

75 See, among others: Constitutional Court (Ustavni soud), Pl. US 31/13, 10 July 2014;
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=84884&pos=1&cnt=1&typ=result and Constitutional
Court (Ustavni soud), Pl. US 49/10, 28 January 2014;
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=82406&pos=1&cnt=1&typ=result.

76 Bouckova, P., Havelkova, B., Koldinska, K., Kihn, Z., Kiithnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 319.
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Within the decision-making practice of the courts, the test of direct discrimination was
sometimes modified or combined with other tests. Therefore, there is no well-established
case law clearly defining criteria for justification of differential treatment.””

From that point of view, there appears to be no material discrepancy between the Czech
law and the applicable directives.

A decision of the Supreme Court indicates that discriminatory intent is needed both in cases
of direct and indirect discrimination.”® This is, however, contradicted by the Constitutional
Court, according to which an explicit intent to discriminate against somebody can hardly
be expected and cannot be a condition for proving direct discrimination. According to the
Constitutional Court therefore, intent is not necessary for proving direct discrimination.”®
Requiring the proof of intent in cases of indirect discrimination would also clearly be
contrary to the case law of the European Court of Human Rights.8 As a result, further
judicial interpretation is needed.

2.3 Indirect discrimination (Article 2(2)(b))
a) Prohibition and definition of indirect discrimination

In Czechia, indirect discrimination is prohibited in national law. The prohibition of indirect
discrimination is included in Sections 1(3) and 2(2) of the Anti-Discrimination Act and in
Section 77(2) of the Act on service by members of the security forces.

In current legislation, two definitions of indirect discrimination are provided:

According to Section 3(1) of the Anti-Discrimination Act, indirect discrimination means an
act or omission where a person is put at a disadvantage compared to other persons on any
of the specified grounds on the basis of an apparently neutral provision, criterion or
practice.8!

In addition, there is a special definition included in Section 77(4) of the Act on the service
of members of security forces. For the purpose of this law, indirect discrimination is deemed
any ostensibly non-discriminatory conduct that discriminates against another member (of
the security forces) on the grounds specified in the act.

These definitions conform to the definitions given in the directives.

b)  Justification test for indirect discrimination

According to Section 3(1) of the Anti-Discrimination Act, indirect discrimination as specified
in the provision will not be taken to occur if such a provision, criterion or practice is
objectively justified by a legitimate aim and the means of achieving that aim are

appropriate and necessary.

No definite answer can be given as to what test must be satisfied to justify indirect
discrimination, as there is a lack of case law on indirect discrimination in Czechia.

77 See, for example: Piova, L. (2014), ‘Zonglovani Ustavniho soudu s diskrimina¢nimi testy’ (Juggling of the
Constitutional Court with the discrimination tests) Bulletin Centra pro lidska prava a demokratizaci, no. 7,
vol.8/2014, Praha, p. 18.

78 Supreme Court of the Czech Republic (Nejvyssi soud), No. 21 Cdo 4586/2010, 27 March 2012;
http://www.nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/4ED3DA547D85D55BC1257A4E0068786670
penDocument. . )

79 Constitutional Court (Ustavni soud), No. Pl. US 37/04, 26 April 2006;
http://nalus.usoud.cz/Search/GetText.aspx?sz=PI-37-04.

80  European Court of Human Rights, Horvath and Kiss v. Madarsku, no. 11146/11, 29 April 2013. European
Court of Human Rights. D.H. and Others v. Czech Republic, no. 57325/00, 13 November 2007.

81 There is no case law indicating that the term ‘one person’ in this provision should be interpreted as
excluding groups of persons from protection.

24


http://www.nsoud.cz/Judikatura/judikatura_ns.nsf/WebSearch/4ED3DA547D85D55BC1257A4E00687866?openDocument
http://www.nsoud.cz/Judikatura/judikatura_ns.nsf/WebSearch/4ED3DA547D85D55BC1257A4E00687866?openDocument
http://nalus.usoud.cz/Search/GetText.aspx?sz=Pl-37-04
http://hudoc.echr.coe.int/eng#%257B%2522appno%2522:%255B%252211146/11%2522%255D%257D

Nevertheless, some decisions have indicated that the concept of indirect discrimination is
interpreted rather narrowly by the Czech courts.8?

However, the Supreme Court adjudicated an important case in 2012.83 The alleged victim
of discrimination complained that she was discriminated against on the ground of property
because the National Heritage Institute, where she had applied for a job, had sent the
invitations for personal interview to the candidates by email less than 24 hours prior to the
date of the interview. The Supreme Court confirmed conclusions reached by the lower
courts that in this case, as the applicant did not state in the application or other
correspondence that she did not possess a personal computer and did not have all-day
access to an email service, the defendant had no way of knowing these facts. Therefore,
these matters of fact could not serve as grounds for any actions of the defendant, and it
was also impossible to deduce that the defendant had, by sending the invitation for
personal interview by email, pursued any disadvantageous treatment towards the applicant
compared to the other applicants for the job. It is therefore not possible to consider as
discriminatory any such actions of an employer, whose motive is not any circumstance
which the candidate sees as the reason of discrimination, even if — were this known by the
employer - it could otherwise objectively be considered as a ground for discrimination. The
court made no clear distinction as to whether the case was considered under provisions of
direct or indirect discrimination. However, the court indicated that it is necessary for
discriminatory intent to be present in cases of both direct and indirect discrimination. It
seems clear that the court did not examine whether the action (sending out invitations via
email 24 hours before interview) was objectively neutral but had disproportionate effects
on persons in an economic situation such as that of the applicant.

In 2015, the Constitutional Court examined the case of an applicant who claimed indirect
discrimination on the ground of religion and belief. The applicant, who was a cleric in one
of the churches, asserted that the conditions under which his job was terminated were less
favourable than those stipulated under the Labour Code. The applicant alleged indirect
discrimination as a result of the different job termination conditions to which he was subject
as a cleric. The applicant also asked the court to submit a preliminary reference to the
CJEU concerning the question whether the employment relationship of a cleric is an
employment relationship according to EU legislation, such as Directive No. 2000/78/ES.
However, the Constitutional Court declared that the general courts decided in compliance
with the CIJEU case law and there was no need to submit a preliminary question to the
CJEU as demanded by the applicant.8* In 2015, the Constitutional Court came to the
conclusion that the applicant, whose service as a spiritual leader was terminated under
conditions that were less favourable than those stipulated by the Labour Code, was not
discriminated against since he freely gave up his protection under the Labour Code.8>

2.3.1 Statistical evidence
a) Legal framework

In Czechia, there is legislation regulating the collection of personal data. Since 26 May
2018, the topic has been exclusively governed by Section 6 of the GDPR, which superseded

82 Supreme Court of the Czech Republic (Nejvyssi soud), no. 21 Cdo 2754/2014, 28 January 2016;
http://www.nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/F2920E361E6DFOF6C1257F950030ECEE?ope
nDocument&Highlight=0, or Supreme Court of the Czech Republic (Nejvyssi soud), no. 21 Cdo 230/2015,
24 March 2016;
http://www.nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/A18EA2659D293180C1257FCO003BFA5A?0p
enDocument&Highlight=0.

83 Supreme Court of the Czech Republic (Nejvys$si soud CR), No. 21 Cdo 4586/2010, 27 March 2012;
http://www.nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/4ED3DA547D85D55BC1257A4E0068786670
penDocument&Highlight=0. )

84 Constitutional Court (Ustavni soud), No. III. US 2860/14, 10 November 2014;
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=89328&pos=1&cnt=1&typ=result.

85 Constitutional Court (Ustavni soud), No. III. US 2860/14, 10 November 2014;
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=89328&pos=1&cnt=1&typ=result.
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http://www.nsoud.cz/Judikatura/judikatura_ns.nsf/WebSearch/4ED3DA547D85D55BC1257A4E00687866?openDocument&Highlight=0
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=89328&pos=1&cnt=1&typ=result
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=89328&pos=1&cnt=1&typ=result

the previous Data Protection Act. On the national level, the topic is further regulated by
the Act No. 110/2019, on processing of personal data.

In Czechia, national law does not explicitly deal with statistical evidence as a potential type
of evidence to establish indirect discrimination. Based on the Civil Procedure Code, any
source can be used as evidence unless it is prohibited by the Civil Procedure Code, which
is not the case in respect of statistical data. However, courts have the right to make their
own judgement regarding any evidence, its meaning, impact and importance. As a result,
it is possible for a claimant in a discrimination lawsuit to refer to statistical data from a
reliable source, which must be provided to the court (and there have been several cases
where this has happened in practice). However, it is up to the court to determine in the
context of each individual case whether such statistical evidence would be sufficient proof
of discrimination.

As a general rule, any data submitted by any of the parties can be reviewed in the court
proceedings and used as a basis for a decision. The law only restricts access to classified
data under Act No. 412/2005 on the protection of classified data and security clearance
(data regarding national security). Such data can only be disclosed with the express
consent of the relevant public authority, and public access to the court hearings must be
restricted. In addition, the court may also restrict public access to the court hearings in
other cases involving sensitive data (trade secrets and other important interests, obscene
and immoral information etc).

Other protected categories of data would also include special categories of personal data
under Article 9 GDPR. This includes personal data revealing racial or ethnic origin, political
opinions, religious or philosophical beliefs, or trade union membership, and the processing
of genetic data, biometric data for the purpose of uniquely identifying a natural person,
data concerning health or data concerning a natural person’s sex life or sexual orientation.
However, personal data protection only applies if the data relates to an identifiable
individual. As a result, the data can be reviewed by courts in an anonymised form, or in
the form of a statistic that does not refer to any individuals.

b) Practice

In Czechia, statistical evidence is used in practice to establish indirect discrimination.
Although it may be also used to establish other types of discrimination, this does not seem
to happen often in practice.

Although statistical evidence can be used as means of proof, the use of such evidence
before the courts in discrimination disputes is not widespread.

Statistical evidence was not accepted as a means to establish indirect discrimination before
the Czech courts in the case that resulted in the European Court of Human Rights (ECtHR)
judgment D.H. and Others v. the Czech Republic.8¢ The case is unique in many respects
and concerned indirect discrimination against Roma children in special schools for children
with intellectual disabilities. It originated in 1996 in Ostrava in Czechia, and after being
ruled inadmissible on procedural grounds by the Constitutional Court (1999), the claimants
lodged an application with the ECtHR in Strasbourg (2000).

The petitions filed with both the Czech Constitutional Court and the ECtHR in this case
alleged that the Czech educational system, due to general conditions within the school
system, including ethnically biased intelligence tests, results in discrimination amounting
to racial segregation of Roma in education. The petitions were based on a comparison of
statistical data from 8 special schools and 69 primary schools in the city of Ostrava (at that
time Ostrava had 70 primary schools and 8 special schools), which indicated an over-

8 ECtHR, D.H. and Others v. the Czech Republic, No. 57325/00, 13 November 2007;
http://hudoc.echr.coe.int/eng?i=001-83256#{"itemid":["001-83256"]}.
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representation of Roma pupils in special schools. The proportion of the Ostrava Roma
school population in special schools outnumbered the proportion of the non-Roma school
population in special schools by a ratio of more than 27 to 1. Roma children in Ostrava
were more than 27 times more likely to end up in special schools than non-Roma children.
The statistics further indicated that, although Roma represented less than 5 % of all
students of primary age in Ostrava, they constituted more than 50 % of the special school
population. The petitioners also referred to official data quoted by the Czech Government,8”
according to which approximately 75 % of Roma children attend special schools and
substantially more than half of all special school students are Roma.88

The renowned D.H. and Others v. the Czech Republic judgment, delivered by the Grand
Chamber of the ECtHR,?° was perceived by the wider general public throughout Czechia as
a totally unexpected and shocking outcome to the Ostrava case. In contrast, Czech civil
society organisations contended with satisfaction that the ECtHR had seized an opportunity
that was unlikely to be repeated in future.®® On the basis of persuasive evidence consisting
of statistical data, the ECtHR identified the racially discriminatory impact of an apparently
neutral practice and for the first time in its history declared indirect racial discrimination
as non-justifiable in a democratic society.!

At the end of 2012 the Supreme Court heard a case, which was later adjudicated by the
Constitutional Court, regarding alleged discrimination based on the ethnic origin of a person
in access to education.®? The court ruled that, according to the ECtHR’s decision in the case
of Orsus and Others v. Croatia,®® statistics can be considered prima facie evidence of
discrimination only in cases where they prove that the proportion of disadvantaged children
in special schools is over 50 %, which was not the case in this dispute. The judgment was
subsequently confirmed by the Constitutional Court which, however, provided a slightly
more optimistic view about the use of statistical data and adjudicated®* that the shifted
burden of proof might be based on the test of indirect discrimination formulated by the
European Court of Justice. The Constitutional Court declared that even if the statistical
evidence presented proved that the practice of placing Roma children in special schools
was widespread, it would not prove that it actually happened in the complainant’s case.

Employers are allowed to keep records of sensitive data where they can prove the express
consent of the person in question, but given this restriction, they prefer not to keep such
records at all. According to Section 12(2) of the Employment Act,®> an employer is
prohibited from requesting information regarding nationality (ndrodnost), racial or ethnic
origin, political orientation, membership of trade unions, religion, belief or conviction, or
sexual orientation in the course of recruitment, if it is not necessary for the reasons allowed
by the law.%¢ Similarly, an employer is prohibited from requesting information that is

87 Resolution No. 279 on draft government policy on the Roma community (Usneseni viady o koncepci politiky
viddy viaé&i pfislusnikdm romské komunity, napomahajici jejich integraci do spoleénosti), 7 April 1999, states
in Paragraph 5: ‘three-quarters of Roma children attend special schools for children with a moderate
intellectual impairment and more than 50 % (estimations are that it is about three-quarters) of all special
school pupils are Roma’.

8  The applicants also managed to collect data on statistics of Roma children in special schools from other
parts of the Czech Republic, for example, Slany, Sokolov, Kladno, Vitkov, Usti nad Labem and Teplice.

8 ECtHR, D.H. and Others v. the Czech Republic, No. 57325/00, 13 November 2007;
http://hudoc.echr.coe.int/eng?i=001-83256#{"itemid":["001-83256"]}.

%  See, for example, the commentary on the 2006 ECtHR Senate judgment: Cechova, B. (2007), ‘ESLP:
umisténi déti romského plvodu do zvlastnich kol’ (‘ECtHR: Placement of children of Roma origin in special
schools’), in Bobek, M., Bouckova, P., Kiihn, Z. (eds), Rovnost a diskriminace (Equality and discrimination).

°1 European Court of Human Rights (ECtHR), D.H. and Others v. the Czech Republic, No. 57325/00, 13
November 2007, Section 176.

92 Supreme Court of the Czech Republic (Nejvy$si soud CR), No. 30 Cdo 4277/2010, 13 December 2012.

93 European Court of Human Rights (ECtHR), Orsus and Others v. Croatia, No. 15766/03, 16 March 2010;
http://hudoc.echr.coe.int/eng?i=001-97689#{ "itemid":["001-97689"]}.

%  Constitutional Court (Ustavni soud), No. III. US 1136/13, 12 August 2015;
http://nalus.usoud.cz/Search/GetText.aspx?sz=3-1136-13 1.

9 Act No. 435/2004 on Employment, 13 May 2004.

% The Employment Act contains references to substantial occupational requirements and conditions required
by legislation for certain occupations.
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contrary to ethical principles and personal data that do not serve to fulfil conditions set out
by legislation (for example, evidence and reporting for the purposes of social and health
insurance or taxation). Employers are required to prove, on request from job applicants,
the necessity for the collection of such information.

Health institutions keep information regarding the state of health of individual patients
(and therefore data referring indirectly to disability). Such institutions are not allowed to
disclose the content of patient records without the consent of the person concerned.®’

Information on sensitive data is gathered by censuses on a voluntary basis only (which
means individuals may choose whether to answer questions on issues regarded as
sensitive). Censuses do not therefore provide accurate data on these points.?® There are
no laws and regulations providing for positive measures and therefore there is no data
collection for this purpose.

The lack of definition of racial or ethnic origin makes any attempt to collect ethnic data
difficult. However, there remains the possibility of collecting such data anonymously. An
attempt to define who can be considered as Roma was made in 2012 during the course of
research by the Czech Ombudsman. Ethnic data were gathered by means of observations
by ‘third parties’, i.e. equality body employees and teachers. This approach was based on
the assumption that discrimination is determined by the neighbourhood’s perception of the
person and is never based on the person’s own choice about their adherence to a specific
ethnic minority. Data were gathered simultaneously by the employees of the equality body,
who observed children in classrooms, and by class teachers who knew their pupils very
well. The collected data were subsequently handled and processed purely as numerical
identifiers, with no links to specific persons. The combination of these two approaches was
used by the researchers as the prevailing method for the collection of anonymous ethnic
data in schools.??

In 2009, the Constitutional Court decided that statistical data about dismissals of older
employees can lead to evidence of discrimination on the ground of age. Specifically, it
stated that such statistics might lead to a reversion of the burden of proof according to
Section 133a of the Civil Procedure Code.!®® It can be added that, even though the
Ombudsman has no direct power to collect data, the collection of ethnic data in the case
of ‘special schools’ was undertaken on the basis of the Ombudsman’s power to carry out
research concerning questions related to the problem of discrimination.

2.4 Harassment (Article 2(3))
a) Prohibition and definition of harassment

In Czechia, harassment is prohibited in national law. The prohibition of harassment in
general is provided and defined in Sections 1(3) and 2(2) of the Anti-Discrimination Act.

97 Act No. 372/2011 on health services and conditions of their provision (Zakon & 372/2011 Sb., o zdravotnich
sluzbach a podminkach jejich poskytovani), 6 April 2011;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=372~2F2011&rpp=15#seznam.

%8 The results of the 2001 census, if taken at face value, indicate that the Roma minority is the second
smallest minority in Czechia. The number of persons identifying themselves as Roma dropped to 11 746,
significantly less than the number recorded by the previous census in 1991 (32 903). See
https://www.czso.cz/csu/czso/domov. In contrast, other estimates of the Roma population vary between
150 000 and 300 000. See, for example: Kalibova, K. (1999), ‘Romovévz pohledu statistiky demografie’
(Roma people according to the statistics of demography) in Romové v Ceské republice, Socioklub, Praha,
1999, p. 10.

% Public Defender of Rights (2014), Souhrnna zprava o &innosti verejného ochrance prav 2014 (Summarising
report on Ombudsman’s activities in 2014), Brno, Vefejny ochrance prav;
http://www.ochrance.cz/fileadmin/user upload/zpravy pro poslaneckou snemovnu/Souhrnna-
zprava VOP 2014.pdf, )

100 Constitutional Court (Ustavni soud), No. II. US 1609/08, 30 April 2009;
http://nalus.usoud.cz/Search/GetText.aspx?sz=2-1609-08 1.
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In Czechia, harassment explicitly constitutes a form of discrimination.

According to Section 2(2) of the Anti-Discrimination Act, harassment and sexual
harassment, on the grounds specified in the law, will be considered to be discrimination.
According to Section 1(3) of the Anti-Discrimination Act, discrimination, including
harassment, is prohibited.

Harassment is prohibited in relation to all grounds covered by Section 2(3) of the Anti-
Discrimination Act and falls within the material scope of Article 1(1). The Anti-
Discrimination Act contains definitions of both harassment and sexual harassment, which
comply with the definitions of the directives. According to Section 4(1) of the Anti-
Discrimination Act, harassment means any unwanted conduct associated with the grounds
specified in Section 2(3) of the law, (a) taking place with the purpose or effect of
diminishing the dignity of a person and creating an intimidating, hostile, degrading,
humiliating or offensive environment,!°! or (b) which could be legitimately perceived as a
precondition for a decision affecting the exercise of rights and obligations following from
legal relationships.

According to the Anti-Discrimination Act, the bad intention of the discriminator need not
be proved, although intention or impact are significant elements for the courts to take into
account. The term ‘unwanted conduct’ constitutes an objective criterion and therefore, it
is essential to decide whether an ordinary person would feel that such behaviour is
unwanted. The Academic Commentary on the Anti-Discrimination Act specifies the means
of harassment, such as multiple discriminators, long-standing and one-off harassment,
hostile environment and ‘quid pro quo’ conduct.9? Sexual harassment means any conduct
of a sexual nature under the definition mentioned above (including same-sex sexual
harassment).

Harassment is also prohibited by Section 77(2) of Act No. 361/2003 on service by members
of the security forces. According to the Section 77(5) of the Act on service by members of
the security forces, harassment means conduct that is rightly perceived by another
member as unwelcome and the aim or consequence of which leads to a reduction in that
person's dignity or creates a hostile or degrading environment. Section 2(3) of Act No.
221/1999 on service by members of the armed forces prohibits discrimination and all acts
resulting in discrimination, although harassment is not forbidden explicitly.

It appears that the Czech Ombudsman is highly sensitive to the issue of potential
harassment and interprets ‘harassment’ in a broader way when it comes to the significance
of the conduct in question. For example, the Ombudsman received a complaint regarding
a case of an inappropriate verbal response in a situation where an HIV positive patient
complained about services provided to him by a hospital that specialises in providing
treatment to HIV positive individuals (Nemocnice Na Bulovce). A nurse who heard the
patient’s complaint told him that he could use another medical provider if he was not
satisfied with the services provided to which the patient answered that that was likely to
be impossible as other providers do not accept HIV positive patients. The nurse’s
subsequent response to the patient was: “That is your problem”. The verbal statement was
found by the Ombudsman to be harassment.%3

Neither harassment in general nor racial harassment constitutes a specific criminal offence.

101 There is no case law indicating that the term "one person’ in this provision should be interpreted as
excluding groups of persons from protection.

102 Bouckova, P., Havelkova, B., Koldinska, K., Kiihn, Z., Kilhnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, pp. 241-247.

103 HIV community (2017), ‘To je vas problém!’ Podle Bulovky Zadné pochybeni (‘That's your problem!’
According to Bulovka hospital no mistake was made), 16.1.2017, available at: http://www.hiv-
komunita.cz/clanky/to-je-vas-problem-podle-bulovky-zadne-pochybeni.html.
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Serious instances of harassment may amount to one of the criminal offences established
by the Criminal Code.'%* Crimes of racial hatred or violence, or on the grounds of religion
or belief, are part of the group of crimes defined as gravely affecting community relations
under Sections 352, 355 and 356 of the Criminal Code. These are crimes of violence against
a group or individual; crimes of defamation of a nation, ethnic group, race, belief or
conviction; instigation of hatred against a group of persons; and restriction of the rights
and liberties of a group or an individual. Furthermore, support and expressions of support
for movements organised to suppress the rights and freedoms of others are punishable, in
accordance with Sections 403 and 404 of the Criminal Code. Apartheid and racial and other
segregation and discrimination against a group are crimes according to Section 402 of the
Criminal Code.

In addition, there are strict definitions for crimes that are racially motivated or based on
religious hatred or belief. These are considered variations of general categories of crimes.
These strict definitions of crimes concern the most violent crimes affecting life and health
(Sections 140-167 of the Criminal Code). They include crimes of murder, bodily harm and
grievous bodily harm.

In areas not covered by the Anti-Discrimination Act or other laws containing a definition of
harassment, redress can only be provided on the basis of provisions concerning protection
of the personal rights of individuals contained in the Civil Code.1%

b)  Scope of liability for harassment

Where harassment is perpetrated by an employee, in Czechia the employer is liable and
the employee can be liable, depending on the circumstances of individual cases. As a
primary rule, employers should be liable for all damages that are caused by their
employees in the course of the performance of work-related duties.!% The aforementioned
rules would also apply to any compensation for discrimination including harassment.
However, in situations where such harassment is not directly linked to the performance of
work, direct claims against an employee are also possible. There is, unfortunately, no case
law that would give clearer guidance on this topic.

According to the Ombudsman, ‘an employee, who has a position of authorised
representative, is liable for discrimination in the meaning of Section 4(3) of the Anti-
Discrimination Act, if he had sexually harassed another employee and afterwards he
dismissed this person from employment.0”

Natural or legal persons are liable where damage is caused by activities conducted by
persons acting on their behalf. Persons acting on the behalf of a natural or legal person
are not themselves liable; however, the natural or legal person may have a right of
recourse against such persons. Therefore, liability in all the respects mentioned above is
theoretically possible or at least not excluded. It always depends on the facts of the
individual case.

2.5 Instructions to discriminate (Article 2(4))

a) Prohibition of instructions to discriminate

104 Act No. 40/2009, Criminal Code (Zakon ¢&. 40/2009 Sb., trestni zakonik), 8 January 2009;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0 &nr=40~2F2009&rpp=15#seznam.

105 Act No. 89/2012, Civil Code (Zdkon ¢&. 89/2012 Sb., obéansky zakonik), 3 February 2012;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=89~2F2012&rpp=15#seznam.

106 See Act No. 262/2006, Labour Code, 21 April 2006, Section 265;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=262~2F2006&rpp=15#seznam.

107 public Defender of Rights (2014), Souhrnna zprava VOP za rok 2014 (Summarising report on Ombudsman’s
activities in 2014), Brno, Vefejny ochrance prav;
http://www.ochrance.cz/fileadmin/user upload/zpravy pro poslaneckou snemovnu/Souhrnna-
zprava VOP_ 2014.pdf, p. 85.
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In Czechia, instructions to discriminate are prohibited in national law, namely in Section
2(2) of the Anti-Discrimination Act. According to Section 4(4) of the Anti-Discrimination
Act, the concept is defined as an abuse of authority in the instruction of a subordinate to
discriminate against a third person.i°® There is no specific provision on liability of legal
persons for such actions. Legal persons are liable for instructions to discriminate under the
general liability rules of the Civil Code. Article 4(5) of the Anti-Discrimination Act, which is
subsidiary to Article 4(4), regulates incitement to discrimination between formally equal
subjects, i.e. subjects whose relationship is not hierarchical (for example, a vendor-vendee
relationship).19®

In Czechia, instructions explicitly constitute a form of discrimination.
b)  Scope of liability for instructions to discriminate

In Czechia, the instructor is liable, and the discriminator can be liable, depending on the
facts of the individual case. As a primary rule, employers should be liable for all damages
that are caused by their employees in the course of performance of work-related duties.!10
Where the damage was caused by an employee who acted on behalf of someone else based
on their instruction, the person who gave the instruction should be primarily liable. Persons
acting on behalf of a natural or legal person are not themselves liable under civil law;
however, the natural or legal person may have a right of recourse against such persons,
provided that they were employed to act on their behalf. They might be also criminally
liable. Generally, any person giving instructions to discriminate, which leads to a criminal
offence (for example, under Sections 352, 355, 356 or 402 of the Criminal Code), might
be found guilty according to Section 24 of the Criminal Code. Section 356 of the Criminal
Code creates a specific crime of public incitement to hatred against a group of people or
the restriction of their rights. Specifically, support and expressions of support for
movements organised to suppress the rights and freedoms of others are punishable, in
accordance with Sections 403 and 404 of the Criminal Code.

Therefore, establishing liability in all the respects mentioned above is theoretically possible
or at least not excluded. It always depends on the facts of the individual case.

For example, where an employee has been instructed by an employer to discriminate
against fellow employees, Czech law theoretically enables the victims of discrimination to
take actions against both sides. In practice, the discriminating employee could claim that
he/she was instructed by the employer to carry out the discriminatory conduct and that a
failure to comply with such instruction could be sanctioned and therefore, he had no other
option than to comply with the unlawful request. Depending on the specific circumstances,
it is possible that such a defence could be successful and that only the liability of the
employer would be confirmed by a court.

Under the Anti-Discrimination Act, incitement to discriminate by an instructor who is not
in any hierarchical relationship to the discriminator shall also be deemed discrimination. As
the discriminator will usually have full discretion to refuse such incitement, it is likely that
both the instructor and the discriminator will be deemed liable in such case.

2.6 Reasonable accommodation duties (Article 2(2)(b)(ii) and Article 5
Directive 2000/78)

a) Implementation of the duty to provide reasonable accommodation for people with
disabilities in the area of employment

108 There is no case law indicating that the term " third person’ in this provision should be interpreted as
excluding groups of persons from protection.

109 Bouckova, P., Havelkova, B., Koldinska, K., Kiihn, Z., Kihnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, pp. 254-255.

110 See Act No. 262/2006, Labour Code, 21 April 2006, Section 265;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=262~2F2006&rpp=15#seznam.
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In Czechia, the duty to provide reasonable accommodation is included in the law. It is
defined.

According to the Section 3(2) of the Anti-Discrimination Act, indirect discrimination on
grounds of disability shall also mean ‘refusal or failure to take appropriate measures to
enable a person with a disability to have access to a certain employment, working activities,
career progression or other promotion, to use employment advice, or participate in other
vocational training, or to use services available to the public, unless such a measure
represents a disproportionate burden’.''! The legislation goes beyond European Directive
2000/78 since it declares that failure to provide reasonable accommodation for a person
with a disability is a form of indirect discrimination.*? Unlike the directive, the Anti-
Discrimination Act does not give an illustrative list of reasonable accommodation. The law
covers access to services as well as all relevant aspects of employment.

The Anti-Discrimination Act lists certain elements that need to be taken into consideration
when addressing whether a certain measure represents a disproportionate burden. One of
these elements is the availability of financial or other assistance (from state benefits or
any other available resources) to make the measure happen. In practice, people with
disabilities may be eligible to a monetary contribution towards a special aid (Sections 9-12
of Act No. 329/2011, on providing benefits to people with disabilities) based on which
various aids can be co-funded.

The law sets out the general basis for the evaluation of what might be regarded as a
‘disproportionate burden’ in the context of the duty to provide ‘reasonable’ accommodation.
According to the Section 3(3) of the Anti-Discrimination Act, particular attention should be
paid to:

- the extent to which the measure would accommodate the needs of the person with
disability;

- the financial and other costs which would be incurred in taking the measure and any
disruption to the natural or legal person’s activities;

- the availability of financial or other assistance for taking the measure;

- the adequacy of alternative provision or arrangements to accommodate the needs of
the person with disability.

According to the Academic Commentary on the Anti-Discrimination Act, other factors might
be relevant in practice, such as any health and security risks for the person for whom the
reasonable accommodation should be provided, but also risks for other persons. This
should be considered in any event and the list in the Section 3(3) might be interpreted as
being non-exhaustive.!13

The duty to provide reasonable accommodation is also imposed on employers acting within
the scope of the Employment Act and the Labour Code. According to Section 103(5) of the
Labour Code, employers are obliged at their own cost to secure for people with disabilities
the necessary workplace accommodation, labour conditions, protected workshops and
workplaces, special training and guidance. These obligations on employers exist
independently alongside the anti-discrimination protection of the Anti-Discrimination Act.

The state does not provide any financial assistance that would be directly linked to the
instrument of reasonable accommodation. However, the Employment Act introduces
certain tools of financial support payable by the Labour Offices to employers who employ
individuals with disabilities that can be used in some cases. Notably, under Section 76 of

11 Act No. 198/2009, Anti-Discrimination Act (Antidiskriminacni zakon), 23 April 2008;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=198~2F2009&rpp=15#seznam.

112 Bouckova, P., Havelkova, B., Koldinska, K., Kihn, Z., Kihnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 219.

113 Bouckova, P., Havelkova, B., Koldinska, K., Kiihn, Z., Kihnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 230.

32


https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=198~2F2009&rpp=15%23seznam

the Employment Act, employers can claim a contribution to cover any operational costs for
employing an individual with disability, up to the amount of EUR 1 920 (CZK 48 000) a
year.

According to prevailing interpretation, protection should be awarded to all individuals with
disabilities, regardless of whether they are registered as persons with disabilities by the
social security authorities. However, such individuals need to prove their status by
disclosing the particulars of their state of health that give rise to their classification as
individuals with disabilities.

b) Case law

In 2020, the Ombudsman investigated a case of a severely ill tenant in a house owned by
a housing cooperative.!'* The complainant had cardiovascular problems and has had heart
surgery to be fitted with a pacemaker. Because she lived in an apartment on the 7th floor,
she feared that in the event of unexpected health complications, she would not be able to
come down and open the entrance door to the ambulance service. Since 2015, she has
been unsuccessfully requesting the cooperative to enable remote opening of the entrance
door, although she was willing to pay all related costs.

The Ombudsman found that a means to open the door remotely is a reasonable measure
for the complainant, and that the complainant suffered indirect discrimination on the
grounds of her disability as a result of the cooperative not taking appropriate measures.
In the Ombudsman’s view, permitting the individual to fund a technical solution allowing
her to remotely open the entrance door would represent such appropriate measures. As
the individual volunteered to cover the cost, the Ombudsman did not provide its opinion
on the question whether the house owner was obliged to cover the cost or whether the
cost could be perceived as a disproportionate burden.

There is no further case law available. There are no available statistics regarding the
practice of employers with regard to this duty. It should be noted that the general
awareness of the right to reasonable accommodation is very low, and many individuals
with disabilities do not claim any accommodation simply because they are not aware of
such a right.

C) Definition of disability and non-discrimination protection

There are no differences in the definition of disability regarding eligibility to claim a
reasonable accommodation and entitlement to claim protection from discrimination.

d) Failure to meet the duty of reasonable accommodation for people with disabilities

In Czechia, failure to meet the duty of reasonable accommodation in employment for
people with disabilities is recognised as a form of discrimination.

The failure to meet the duty of reasonable accommodation is deemed to be indirect
discrimination on the ground of disability, according to Section 3(2) of the Anti-
Discrimination Act. Potential sanctions are the same as for other actions in discrimination
cases. General rules concerning administrative procedures, covering both misdemeanours
and administrative offences, apply. Relevant administrative procedures provide
investigative powers for administrative bodies and inspectorates, as established within the
scope of specific laws. These administrative bodies, such as labour inspectorates or trade
inspectorates, are empowered to impose sanctions for prohibited activities and violations

114 public Defender of Rights (Ombudsman) (2020), Zprava vefejného ochrance prav o Cinnosti za 2. Ctvrtleti
roku 2020 (The Public Defender of Rights “report on activity in the second qurter of 2020), available at:
https://www.ochrance.cz/fileadmin/user upload/zpravy pro poslaneckou snemovnu/Ctvrtletky/2020/2020

-11-Q.pdf.
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of obligations. According to Section 10 of the Anti-Discrimination Act, the victim can also
bring a general anti-discrimination civil action. The Civil Procedure Code and the shift of
the burden of proof apply.

There is no duty of reasonable accommodation if the specific measure to be taken
represents a disproportionate burden e.g. for the employer. However, the concept of
‘disproportionate burden’ has not been further developed by the Czech courts.

e) Duties to provide reasonable accommodation in areas other than employment for
people with disabilities

In Czechia, there is a duty to provide reasonable accommodation for people with disabilities
outside the employment field.

The same concept of reasonable accommodation applies not only in the area of
employment and labour relations, including counselling or vocational training but also to
services provided to the public. This term is interpreted as services provided to an
undefined group of persons, such as advertising, notice boards of premises, housing and
services provided by mobile operators, restaurant operators, hairdressers and so on.
Furthermore, transport services might also fall under the scope of Section 3(2). According
to the Academic Commentary on the Anti-Discrimination Act, it would not be systematic if
the duty to provide reasonable accommodation did not cover healthcare and education.
However, the Anti-Discrimination Act does not recognise healthcare and education as
services provided to the public and in this respect, judicial interpretation is needed.
Provisions concerning reasonable accommodation do not relate to the access to goods.!!>

The duty to provide reasonable accommodation in the area of services provided to the
public has been interpreted in a wider sense by the Czech Ombudsman, to also cover
access to public parking places or to higher education.

Legislation does not define the term ‘disproportionate burden’, but it states that when
deciding which specific measure represents a disproportionate burden, it is necessary to
weigh the benefit for the person with disability against the financial costs, along with the
availability of finances and other means of realising the measure and the availability of
alternative measures that could satisfy the needs of the disabled person. In employment,
it is argued that a measure that the subject is obliged to adopt according to a specific law
is not considered to be a disproportionate burden; however, judicial interpretation is
needed to conclude whether this rule also applies in other areas, such as social
protection.!16

In September 2016, an ‘inclusive system’, i.e. a project of inclusion of pupils with
disabilities or special needs, was launched by the Ministry of Education. Under the project,
many pupils were transferred out of special schools for the disabled and have since been
integrated into mainstream schools, following the same curriculum as other pupils. A
detailed analysis of the topic can be found in section 3.2.7 below. The project has been
criticised from different angles, in particular with regard to the alleged impact on the
education of pupils without disabilities as well as the alleged overloading of teachers who
are now responsible for classes consisting of students with very different abilities. As a
compensatory measure, the Ministry of Education expanded the ranks of special teaching
assistants by creating approximately 3 600 new positions (as of 2017), and vastly
improving the funding of tools and aids needed by pupils with special needs (such tools
and aids can be claimed by the pupils where required). Although the public seems to be
more against the idea of inclusion than in previous years (in 2013, 65 % of people were in

115 Bouckova, P., Havelkova, B., Koldinska, K., Kiihn, Z., Kihnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, pp. 227-229.

116 Bouckova, P., Havelkova, B., Koldinska, K., Kihn, Z., Kihnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, pp. 231-233.
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favour of it; in 2016, 60 % of citizens were against it) due to negative media coverage,!'’
the project appears to be successful as it improves the individualisation of education and
increases the potential of pupils with disabilities or special needs.

In August 2017, an amendment to Decree No. 27/2016, on the education of pupils with
specific requirements was adopted. The amendment reduces the administrative burden on
schools, as some procedures seemed to be unnecessary. Furthermore, the amendment
increased the maximum number of pupils in a group (from four to six pupils) that may be
provided with a subsidiary pedagogical intervention.!1®

f) Duties to provide reasonable accommodation in respect of other grounds
In Czechia, there is no legal duty to provide reasonable accommodation in respect of other

grounds in the public and/or the private sector. This is also not regulated in any collective
agreements.

117 &apova, H. (2017) ‘Nechali jsme kézat bludy proti inkluzi’ (We let them preach delusions about the inclusive
system), - Interview, available at: https://www.respekt.cz/spolecnost/nechali-jsme-protiinkluzivni-lobby-
kazat-bludy.

118 Ministry of Education, Youth and Sports (2017), Decree No. 27/2016 Sb. as subsequently amended 1
September 2017 (Vyhlaska ¢. 27/2016 Sb. ve znéni u¢inném od 1.9.2017), available at:
http://www.msmt.cz/dokumenty-3/vyhlaska-c-27-2016-sb-o-vzdelavani-zaku-se-specialnimi-1?lang=1.
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3 PERSONAL AND MATERIAL SCOPE
3.1 Personal scope

3.1.1 EU and non-EU nationals (Recital 13 and Article 3(2), Directive 2000/43
and Recital 12 and Article 3(2), Directive 2000/78)

In Czechia, the following residence/citizenship/nationality requirements are applied for
protection under the relevant national laws transposing the directives.

Anti-discrimination provisions apply to every natural person, irrespective of nationality,
citizenship or residence status,!!® as specified in Section 1(3) of the Anti-Discrimination
Act. According to Section 20 of the amended Schools Act, effective from 1 January 2008,2°
equal access to education is guaranteed to every Czech citizen, EU national and any lawfully
residing third-country national. In respect of primary education, the law guarantees its
provision irrespective of the legality of a third-country national’s residence in Czechia.

According to Section 1(2) of the Anti-Discrimination Act, the law does not apply to legal
regulations in respect of the conditions of entry and stay of third-country nationals and
stateless persons in the territory of Czechia. Such provision would, however, not cover
relatives of EU citizens who enjoy rights under the EU regulations on freedom of movement.

3.1.2 Natural and legal persons (Recital 16, Directive 2000/43)
a) Protection against discrimination

In Czechia, the personal scope of the Anti-Discrimination Act (Section 1(3)) covers natural
persons for the purpose of protection against discrimination. Legal persons are not
expressly covered by the personal scope of the Anti-Discrimination Act, although they are
protected by the anti-discrimination provisions of Article 1 (general differential treatment)
and Article 3(1) (differential treatment in access to rights) of the Charter.

b) Liability for discrimination

In Czechia, the personal scope of the Anti-Discrimination Act (Section 1(3)) covers natural
and legal persons for the purpose of liability for discrimination. There is no difference
between natural and legal persons with regard to liability for discrimination, nor liability for
damage/non-material injury caused by persons who act on instructions from a superior.

3.1.3 Private and public sector including public bodies (Article 3(1))
a) Protection against discrimination

In Czechia, the personal scope of national law covers private and public sectors, including
public bodies, for the purpose of protection against discrimination. This is implied by the
wording of Section 1(3) of the Anti-Discrimination Act.

There are no specific provisions stating whether particular laws would apply only to public
bodies. Generally, laws (such as the Anti-Discrimination Act) apply to both public and
private bodies. The application of some laws can be restricted to certain types of public
bodies (such as municipalities, state authorities, police etc). In such cases, this is stated
in the law itself.

119 As a result, protection against discrimination potentially also applies in the case of migrant workers who are
present in the Czech Republic without the necessary permits.

120 Amendment to the Schools Act, Act No. 343/2007 (Zakon ¢. 343/2007 Sb., kterym se méni zakon ¢.
561/2004 Sb. a nékteré dalsi zakony), 27 November 2007;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=343~2F2007&rpp=15#seznam.
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b) Liability for discrimination

In Czechia, the personal scope of the Anti-Discrimination Act as defined by Section 1(3)
covers private and public sectors, including public bodies, for the purpose of liability for
discrimination. The national provisions comply with the directives.

3.2 Material scope

3.2.1 Conditions for access to employment, to self-employment or to occupation,
including selection criteria, recruitment conditions and promotion,
whatever the branch of activity and at all levels of the professional
hierarchy (Article 3(1)(a))

In Czechia, national legislation prohibits discrimination in the following areas: conditions
for access to employment, to self-employment or to occupation, including selection criteria,
recruitment conditions and promotion, whatever the branch of activity and at all levels of
the professional hierarchy, for the five grounds, in both private and public sectors, as
described in the directives. These are specified in Section 1(1) together with Sections 5(3)
and 5(4) of the Anti-Discrimination Act.

Access to self-employment is regulated by Act No. 455/1991, the Trade Licensing Act. The
Act itself does not contain any provisions expressly discussing discrimination. However, it
provides that individuals may register to act as self-employed individuals if they meet
certain basic criteria (full legal capacity, a clean criminal record as detailed by the Act),
and no concerns have been raised around the compliance of the process with non-
discrimination rules. Notably with regards to full legal capacity, an obstacle for an individual
to obtain a trade licence would lie in the fact that their legal capacity has been restricted
by a court decision (usually as a result of a mental health disorder). Such a requirement
seems genuine and proportionate.

3.2.2 Employment and working conditions, including pay and dismissals (Article

3(1)(c))

In Czechia, national legislation prohibits discrimination in the following areas: working
conditions including pay and dismissals, for all five grounds and for both private and public
employment (Section 1(1)(c) with Section 1(3) of the Anti-Discrimination Act).

The Czech Labour Code contains a general prohibition of discrimination (Section 16 of the
Labour Code) as well as a principle of equal pay for work of equal value (Section 110 of
the Labour Code). Remuneration should be determined using criteria described in the
Labour Code, irrespective of any discrimination grounds.

No pay gap reporting is currently provided for under Czech law.

3.2.3 Access to all types and to all levels of vocational guidance, vocational
training, advanced vocational training and retraining, including practical
work experience (Article 3(1)(b))

In Czechia, national legislation prohibits discrimination in vocational training outside the
employment relationship, such as adult lifelong learning courses or vocational training
provided by technical schools or universities (Section 1(1)(a), Section 1(1)(i) of the Anti-
Discrimination Act; Section 16(1)(2) and Section 110 of the Act No. 262/2006, Labour
Code).
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3.2.4 Membership of, and involvement in, an organisation of workers or
employers, or any organisation whose members carry on a particular
profession, including the benefits provided for by such organisations
(Article 3(1)(d))

In Czechia, national legislation prohibits discrimination in the following areas: membership
of, and involvement in workers’ or employers’ organisations as formulated in the directives
for all five grounds and for both private and public employment (Section 1(1)(d) and
Section 1(1)(e) of the Anti-Discrimination Act).

3.2.5 Social protection, including social security and healthcare (Article 3(1)(e)
Directive 2000/43)

In Czechia, national legislation prohibits discrimination in the following areas: social
protection, including social security and healthcare as formulated in the Racial Equality
Directive (Section 1(1)(f) and 1(1)(h) of the Anti-Discrimination Act). In addition to race
or ethnicity, the grounds of age, disability, religion, belief and sexual orientation are also
covered by the legislation. Access to social services including housing would be covered by
the non-discrimination principle.

a) Article 3.3 exception (Directive 2000/78)

Czech legislation does not rely on the exception in Article 3.3 of the Employment Equality
Directive.

3.2.6 Social advantages (Article 3(1)(f) Directive 2000/43)

In Czechia, national legislation prohibits discrimination in social advantages as formulated
in the Racial Equality Directive (Section 1(1)(g) of the Anti-Discrimination Act). In addition
to race or ethnicity, the grounds of age, disability, religion, belief and sexual orientation
are also covered by the legislation.

3.2.7 Education (Article 3(1)(g) Directive 2000/43)

In Czechia, national legislation prohibits discrimination in education as formulated in the
Racial Equality Directive (Section 1(1)(i) of the Anti-Discrimination Act). Age, disability,
religion, belief and sexual orientation are also covered by the legislation (in addition to
race or ethnicity).

The Schools Act contains a general anti-discrimination clause,!?! forbidding discrimination
against EU and Czech citizens. According to Section 2(1), education must be based on the
principles of equal access of all citizens of Czechia or nationals of any other EU Member
State to education without any discrimination based on any ground such as race, colour,
sex, language, belief or religion, nationality, ethnic or social origin, property, kith or kin,
or the health condition or any other status of a citizen. The law makes no reference to
discrimination on the basis of sexual orientation (or, for example, sexual orientation of
parents).'?22 The non-discrimination provisions of the Anti-Discrimination Act therefore
apply to its material scope. The Anti-Discrimination Act prohibits discrimination in access
to education and provision of education. Furthermore, although the act does not expressly
mention disability, it would be covered under ‘health condition’. In addition to race or
ethnicity, the grounds of age, disability, religion, belief and sexual orientation are also
covered by the legislation.

In 2020, education faced significant and serious challenges as a consequence of the
COVID-19 pandemic. Schools of all levels have been closed since 12 March; some of the

21 Act No. 561/2004, Schools Act, 24 September 2004.
122 Currently there is no case law available addressing this question.
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restrictions were lifted on 25 May and subsequently reintroduced in October, lasting until
the end of the year.1?3 Pupils were supposed to be home-schooled by their parents and
their teachers communicated with them online. This required families to have access to
certain resources: a strong internet connection, functioning computer and related devices,
a printer, and parents investing sufficient time and care in educating the children.
Unfortunately, this is not realistic for many households and it posed a lot of obstacles for
Roma and lower-income families, children from socially disadvantaged environments, and
pupils with special educational needs. Such families often do not possess such devices or
the parents may not be able to afford to invest much time and energy in home-schooling
because they need to find ways of providing for their family. Approximately 3 % of
households in the Czech Republic are not connected to the internet.!?*

In November 2020, the Government published the Strategy on Education 2030+,'2> which
sets the direction of developments in education and to lay down priorities for upcoming
years. Its aim is to modernise the Czech educational system, to prepare it for new
challenges, especially those exacerbated by the pandemic, and to focus on persisting
problems. The two main strategic objectives are: (i) changing the content of education and
the approach to it, and (ii) reducing inequalities in access to education and developing the
potential of all children, especially Roma pupils, children with disabilities, and pupils from
a disadvantaged background. In the context of these goals, the strategy focuses in
particular on the transformation of education itself, the issue of inequality, stronger support
for teachers, increase in professional staff, cooperation among relevant stakeholders, and
stable funding.

Overall, inequalities in the Czech system persist, especially given the events of 2020. The
anti-pandemic measures posed complications for vulnerable groups of children and
introduced obstacles to accessing quality, inclusive education. It is estimated that the
COVID-19-related interruption to education could have immense consequences for the
school results of these pupils, as well as for inequalities and segregation in whole
educational system.!26

Furthermore, the Czech School Inspectorate made a statement in its annual report that
pupils’ schools results are strongly dependent on the socio-economic status of their families
and the Czech system amplifies the reproduction of inequalities.'?” On the issue of
inequalities, the School Inspectorate reiterated the importance of the role of founders of
schools (typically a region or a municipality) as they can influence the composition of
students at the school, the amount of support for socially-disadvantaged children,
investments in free-time activities and non-formal education, and enhance the efforts to
eliminate segregation. Special attention - including inspections — should be paid to further
developments in 2021, 128

123 Resolution of the Government no. 74/2020, 12 March 2020, on prohibition of school attendance.

124 Romea (2020), ‘Zahrani¢ni experti: Intenzivni podpora znevyhodnénych déti prispé&je ke zmirnéni dopadd
preruseni sSkolni dochazky’ (Foreign experts: Intense support of disadvantaged pupils can contribute to the
alleviation of the consequences of interruption of school attendance) — news article, 20 April 2020, available
at: www.romea.cz/cz/zpravodajstvi/domaci/zahranicni-experti-intenzivni-podpora-znevyhodnenych-deti-
prispeje-ke-zmirneni-dopadu-preruseni-skolni-dochazky.

125 Ministry of Education, Youth, and Sports (2020), Strategy on Education 2030+, strategy document,
available at: https://www.msmt.cz/file/54104 1 1/.

126 Ministry of Education, Youth, and Sports (2020), Strategy on Education 2030+.

127 Czech School Inspectorate (2021), Kvalita a efektivita vzdélavani a vzdélavaci soustavy: Vyroéni zprava
2019/2020 (Quality and effectiveness of education and the educational system: Annual report 2019/2020) -
annual report, available at:
https://www.csicr.cz/Csicr/media/Prilohy/PDF el. publikace/V%c3%bdro%c4%8dn%c3%ad%20zpr%c3%a
1vy/Vyrocni-zprava-Ceske-skolni-inspekce-2019-2020 zm.pdf, p. 410.

128 Czech School Inspectorate (2021), Kvalita a efektivita vzdélavani a vzdélavaci soustavy: Vyroéni zprava
2019/2020, p. 416.
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Pupils with disabilities

In Czechia, the general approach to education for pupils with disabilities does raise
problems.

The legislation was amended back in 2015 to reflect the issue. The amendment to the
Schools Act, Act No. 82/2015%2° was adopted based on the Strategy for Education in 2020,
in which equal access to education for all children is a top priority. It brought fundamental
changes concerning the inclusive education of pupils with disabilities with effect from 1
September 2016.13° The law no longer referred to ‘pupils with disabilities’ that were
characterised by type of diagnosis, but instead described them by the degree of support
needed, primarily using a medical approach, but also taking into account their cultural
environment.

Section 16(2) of the Schools Act currently provides the following list of supporting
measures, i.e. necessary adjustments in education:

- Counselling help in a school or special counselling centre;

- Adjustments in the organisation, content, evaluation, forms and methods of
education (including teaching of subjects of special pedagogic care or extending the
length of secondary or higher education);

- Adjustments to the conditions of education and the conclusion of education;

- Compensation tools, special textbooks or special educational tools, communication
systems for deaf and deaf-blind pupils, Braille and the supporting communication
systems;

- Adjustments in the expected results of education according to the education
programmes;

- Education according to the individual educational plan;

- Engaging a teaching assistant;

- Engaging another teacher, interpreter of sign language, rewriter for deaf people;

- Providing education in the areas specifically technically arranged.

Specific supporting measures must be ensured for the education of people who cannot
perceive speech through the sense of hearing (education in a communication system of
deaf and deaf-blind people, teaching of written Czech language using the methods of
teaching foreign language parallel with education in sign language). Education of people
with alternative ways of communicating must be provided through a communication
system that reflects the needs of such people.

Under Section (9) of the Schools Act, placement of pupils with mental, physical, visual or
hearing disability, a serious speech defect, serious development disorder, learning or
behaviour disability, multiple disabilities or autism into a special school, class department
or study groups, is possible only as a subsidiary measure if supporting measures are not
deemed sufficient for the pupil’s inclusion in regular classes. A written request by a pupil
or their statutory representative, the recommendation of the school consulting centre and
compliance with the best interest of the pupil is needed for a pupil’s placement in a special
school. However, if the statutory representative of a pupil with special educational needs
defined in Section 16(9) of the Schools Act decides that s/he wants his/her child to be
educated in a mainstream school in line with a recommendation made by a special
counselling centre, the school will be obliged to provide the child with maximum support
in the form of a broad range of support measures that include assistance of other expert
staff including a teacher’s assistant, adjustment of the organisation and methods of
instruction and/or provision of necessary assistive devices. The children also have the right

129 Act No. 82/2015 amending Act No. 561/2004, the Schools Act (Zakon ¢. 82/2016 Sb., kterym se méni
zakon ¢. 561/2004 Sb., skolsky zakon), 19 March 2015.
130 The amendment to the Schools Act is explained in more detail in section 3.2.8(b), below.
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to obtain secondary education textbooks free of charge according to Section 27(5) of the
amended Schools Act.

Details about support measures and the system of education of children with special
educational needs are defined in Decree No. 27/2016. The decree sets out an overview of
support measures, including individual educational plans for pupils with special needs, the
duties of a teaching assistant, the support measures for pupils using special communication
systems, interpreters of sign language, rewriters for deaf people, the procedure for
providing support measures and the organisation of the education of pupils with a need for
support measures etc.

The Schools Act introduces an important control mechanism to address concerns about
decisions taken by special pedagogical centres (specialné pedagogicka centra) — SPCs.13!
The SPCs provide pedagogical, psychological and other help to clients with disabilities
(complex diagnoses, individual and group work with pupils and so on). Pupils and schools
have the right to appeal to an independent central authority!3? against a decision taken by
the SPC. This central authority is empowered to review the evaluation of the educational
needs of the child and if necessary, to change the decision of the SPC. Section 16a defines
the function of special counselling centres, which provide consulting help on request by a
pupil or their statutory representative. These centres issue reports and recommendations,
which are necessary for the implementation of certain supporting measures.

The SPCs can choose from a variety of up-to-date tests measuring intelligence, however,
those tests cannot be the sole basis for determining special education needs. New tests of
adaptive skills (social and practical skills) have been developed. Efforts to develop the test
of adaptive skills and to intensify the application of dynamic diagnostics in practice
continue.!33

The SPCs make suggestions to the schools where pupils in need of assistance study. The
Czech School Inspectorate found that more than 80 % of schools follow these suggestions
entirely.34

More practically, the year 2020 was, unfortunately, witness to a variety of unjustified
differences in the treatment of children with disability due to the COVID-19 crisis.

In May 2020, there were issues in relation to the access of pupils with disabilities to
education. Elementary schools reopened after the first wave of COVID-19 on 25 May 2020.
However, children with disability attending segregated schools or classes were excluded
from this return and their schools and classes were originally intended to remain closed
until 30 June 2020. The Government intended to justify such treatment with the argument
that various disabilities - irrespective of their nature and character - are combined with
certain physical ilinesses, such as epilepsy or heart conditions. Thus, infection with COVID-
19 would be more dangerous for children with (any) disability and this was a measure of

131 Decree No. 73/2005, on the education of children with special educational needs (Vyhlaska ¢ 73/2005,
Ministerstva skolstvi, mladeZe a télovychovy), 9 February 2005;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=73~2F2005&rpp=15#seznam; Decree No.
72/2005, on providing consulting services in schools and school advisory institutions (Vyhlaska ¢. 72/2005,
Ministerstva skolstvi, mladezZe a télovychovy), 9 February 2005;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=72~2F2005&rpp=15#seznam.

132 pedagogical and Psychological Counselling Division of the National Institute for Education.

133 Committee of Ministers (2016), Complementary Report on the execution of the judgment in D. H. and
Others, 6 September 2016;
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806a8
9f0.

134 Czech School Inspectorate (2018), Quality and efficiency of education and educational system in the school
year 2017/2018 (Kvalita a efektivita vzdélavani a vzdélavaci soustavy ve skolnim roce 2017/2018);
https://www.csicr.cz/cz/Dokumenty/Vyrocni-zpravy/KVALITA-A-EFEKTIVITA-VZDELAVANI-A-VZDELAVACI-
S-(1).
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protection.!3> This argument was rejected by NGOs, parents of children with disability, and
notably the Deputy Ombudsman.!36 Subsequently, the Ministry of Education acknowledged
that postponing the school attendance of disabled children, especially those children from
a socially disadvantaged environment, would harm them in the future.!3” By not taking
into consideration that disability may come in endless shapes and forms, the authorities
applied a very stigmatising and generalising approach towards children with disability,
which could have resulted in the denial of education and unequal treatment. The Ministry
of Health eventually decided that children with disability could return to school on 1 June.!38

Furthermore, in September 2020, the Ministry of Education presented a draft amendment
to Decree No. 27/2016, on the education of students with special educational needs
(mentioned above).!3° For the purposes of this Decree, “special needs” are interpreted
merely in the sense of health-related reasons. Its scope does not include particular needs
of different groups of pupils, such as minorities. The Ministry proclaimed that the draft
amendment would make the approach more effective and potentially cost-saving.
However, the draft turned out to be highly problematic in relation to the principle of equal
treatment of children with disability. Currently, Section 5 of the Decree states that children
with a special educational need may obtain help from a teaching assistant. The assistant
simultaneously helps the teacher and the student with special educational need during
classes and this type of supportive measure has proven to be very useful and inclusive for
children with any type of disability. According to this section, a child with any sort of special
educational need is eligible for such help. The only requirement is the recommendation of
a special pedagogical centre. Nevertheless, the proposed amendment to Section 5 limited
its scope such that only children with mental, visual, or hearing impairment, serious
behavioural disorders, more than one disability, or autism could ask for such assistance.
Such differentiation gave rise to doubts regarding the decree’s compliance with the
principle of equal treatment on grounds of disability and also raised the question why the
Ministry chose to implement such a significant change during the COVID-19 pandemic.

The Office of the Ombudsman stated that the draft does not comply with the Schools Act,
the principle of inclusive education, and international legal obligations, especially the
Convention on the Rights of Persons with Disabilities. Also, it emphasised the need for such
an amendment to be considered in the context of larger social and expert debate, as it
represents a dangerous interference with just, fair, and inclusive education.!4°

Subsequently, the Ministry reassessed the draft and removed the most problematic
wording of the amendments to Section 5. Thus, the amended decree implements merely
minor changes and entered into to force on 1 January 2021. Even though the original draft
amendment was not adopted - probably thanks to the significant backlash from other State

135 Czech Radio (2020), ‘Ministr Skolstvi Plaga: Déti s postizenim se do specidlnich $kol vrati postupné od 25.
Kvétna’ (Minister of Education: Children with disability will start returning to school since 25 May) - news
article, 13 May 2020, available at: https://www.irozhlas.cz/zpravy-domov/ministerstvo-skolstvi-specialni-
skoly-plaga-koronavirus-otevreni 2005132117 tkr.

136 Ombudsman (2020), ‘Déti s postizenim maji pravo chodit do skoly’ (Children with disability have the right to
go to school) - press release, 13 May 2020, available at: https://www.ochrance.cz/aktualne/tiskove-zpravy-
2020/deti-s-postizenim-maji-pravo-chodit-do-skoly/.

137 Lidovky.cz (2020), ‘Déti s postizenim se budou moct vratit do specialnich skol 1. ¢ervna, omezené se
otevrou také stifedni Skoly’ (Children with disability may return to special schools on 1 June, also high school
will be reopened, albeit limitedly) — news article, 25 May 2020, available at:
https://www.lidovky.cz/domov/deti-s-postizenim-se-budou-moct-vratit-do-specialnich-skol-1-cervna-
omezene-se-otevrou-take-stredni.A200525 182653 In domov sei.

138 Ministry of Health, Emergency Measure no. MZDR 20584/2020-3/MIN/KAN, available at:
https://koronavirus.mzcr.cz/wp-content/uploads/2020/05/Mimofadné-opatfeni-omezeni-provozu-3skol-a-
Skolskych-zafizeni-s-ucdinnosti-od-1.-6.-2020-do-odvolani.pdf.

13% Draft amendment to the Decree no. 27/2016, on the education of children with special educational needs,
available at: https://apps.odok.cz/veklep-detail?pid=ALBSBT2J3U3L.

140 Comments to the Draft amendment to the Decree no. 27/2016, on the education of children with special
educational needs, available at: https://apps.odok.cz/veklep-
detail?p p id=material WAR odokkpl&p p lifecycle=0&p p state=normal&p p mode=view&p p col id=c
olumn-1&p p col count=3& material WAR odokkpl pid=ALBSBT2]3U3L&tab=remarks.
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institutions, NGOs, and civil society - the simple fact of the Ministry’s intent shows the
fragility of inclusive education in Czechia and the need to safeguard it.

a) Trends and patterns regarding Roma pupils

In Czechia, there are specific trends and/or patterns (legal and societal) in education
regarding Roma pupils, such as segregation. Such segregation was declared as
discrimination in relation to their right to education in the famous ECtHR judgment in D.H.
and Others v. the Czech Republic back in 2007.14! Since the decision was issued, numerous
measures have been taken by the Government to remedy this (including also the 2016
changes to the Schools Act, described in the previous section). Notwithstanding this, two
issues still remain apparent even 13 years after the ECtHR judgment: (i) higher prevalence
of Roma pupils in classes for pupils with special needs/schools for pupils with disabilities,
and (ii) accumulation of Roma children in schools or classes where they form a majority of
pupils and are thus segregated.

According to the data of the Ministry of Education, Youth and Sports, there are 77
elementary schools in Czechia where more than half the pupils are Roma. These schools
provide education to more than 25 % of all Roma pupils in Czechia. In a further 59
elementary schools, Roma pupils represent more than one third of pupils.14?

In 2018, the Ombudsman issued a recommendation in which it provided a detailed analysis
of the current situation and concluded that such segregation has the following
consequences:

- decrease in the likelihood of reaching higher degrees of education;

- strengthening social exclusion and increasing social tension between groups of
people;

- increasing the difficulty of pedagogical work and creating a risk of overloading
teachers;

- exodus of pupils of majority ethnicity and teachers from some schools;

- decreased economic activity of graduates of segregated schools;

- increase of the costs for the segregated school;

- in summary, substantial loss in GDP of Czechia.!*3

Czechia has been criticised repeatedly by international institutions because of the
persistent problem of segregation of Roma children in schools with reduced curricula,
separate from mainstream schools. Irrespective of all proclaimed statements concerning
unification of primary education, the system still remains divided into mainstream schools
and so-called special schools. For example, infringement proceedings against Czechia were
initiated by the European Commission on 25 September 2014 for the alleged failure to
secure equal access to education for Roma children. The proceedings call into question
Czechia’s compliance with the Racial Equality Directive (2000/43/EC), Articles 2(2)(a),
2(2)(b), 2(3) and 3(1)(g), which prohibit discrimination in access to education on the
grounds of race or ethnicity. Czechia was also criticised in 2019 by the United Nations
Committee on the Elimination of Racial Discrimination (CERD)'** for unequal access to

142 Ministry of Education, Youth and Sports (2017), Zprdva ze zjistovani kvalifikovanych odhadi poctu
romskych 23k v zdkladnich $koldch ve $kolnim roce 2017/18 (Report on determining qualified estimates of
numbers of Roma pupils in elementary schools during the school years 2017/18).

143 public Defender of Rights (2018), Doporucéeni verejné ochrankyné prav ke spoleénému vzdélavani romskych
a neromskych déti (Suggestions of the Public Defender of Rights in the field of joint education of Roma and
non-Roma children) - official journal, available at:
https://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/Inclusive Education of Roma an
d non-Roma Children EN.pdf.

144 Committee on the Elimination of Racial Discrimination, (2019), Concluding observations on the combined
twelfth and thirteenth reports of Czechia - report, CERD/C/CZE/CO/12-13, available at:
https://www.opu.cz/wp-content/uploads/2019/09/CERD C CZE CO 12-13 36934 E.pdf.
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education, the high number of Roma pupils in special schools, and the high rate of Roma
pupils dropping out of the education system.

Since 2015, the Committee of Ministers of the Council of Europe'#> has expressed concern
that the percentage of Roma pupils in classes or groups for children with ‘mild intellectual
disabilities’ remains disproportionate and urged the authorities to ensure the necessary
support to pupils entering or transferred to mainstream education. Furthermore, in its
submission to the Committee of Ministers in 2018, Open Society Foundation stated that
nearly 30 % of pupils with mild mental disability are of Roma origin, although only 3.6 %
of all pupils are Roma.14¢

The above-mentioned examples prove that, unfortunately, the status quo described in the
D.H. and Others v. the Czech Republic case has not changed in practice, in law, nor in
society. For example, according to research from October 2020, around 79 % of Czech
citizens support the educational separation of pupils with disability. In addition, 34 % of
them believe that Roma children should be educated in special schools, separately from
the majority children.'#” Cases of segregation of Roma children are very common and in
2020, the approach was criticised by both Roma and non-Roma parents. 148

One of the factors that contributes to segregation is the attitude of majority parents when
choosing a school. Many of them do not want their children to be educated in a school with
mostly Roma pupils, either due to their own prejudices, or to fears regarding the quality
of such schools. Hence, there still exist schools applying ‘inner differentiation’ (the
separation of socially-disadvantaged children, typically Roma, and non-Roma majority
pupils into different classes).'4? Arguably, such schools use the system of inner division of
pupils in order not to become, overall, wholly segregated schools (such as a school with
more than 50 % Roma pupils). In other words, they prefer individual segregation on the
level of classes over complete segregation on the level of school. By taking such an
approach, they are trying to ‘lure’ children of nhon-Roma origin to attend such schools and
not ‘deter’ them from choosing them. At the same time, some schools that use inner
differentiation also implement well thought out systems of support for children with special
educational needs and put into place a variety of pro-inclusive programmes.>° The School
Inspectorate considers this to be a problematic practice, however it points out that such
schools do not have many options if they do not want to become ethnically segregated and
still want to support disadvantaged pupils.t>! While the Ministry of Education seems to be
aware of this practice, no clear action has been taken yet to change it.

145 Council of Europe (2015), 1222 DH meeting of the Ministers' Deputies, March 2015;
https://search.coe.int/cm/Pages/result details.aspx?0bjectld=09000016805c5200.

146 Open Society Fund (2018), Rule 9 Submission to the Committee of Ministers; https://osf.cz/wp-
content/uploads/2018/06/DH Rule no. 9 submission - 2018-Nadace OSF OSJI.pdf. The OSF refers to
data acquired from the communication from the Czech Republic concerning the case of D.H. and others v.
the Czech Republic of 15 February 2018.

147 Centrum pro vyzkum vefejného minéni (2020), ‘Vefejnost o specialnich skolach a inkluzivnim vzdélavani’
(Public opinion on special schools and inclusive education) - press release, 20 September 2020, available
at: https://cvvm.soc.cas.cz/media/com form2content/documents/c6/a5294/f77/0r201008.pdf

148 Romea (2020), ‘Pry nahoda. Segregace romskych déti na zakladni Skole v Mosté. Jedna prvni tfida pro bilé
déti dalsi dvé pro romské déti’ (A coincidence. Segregation of Roma children in an elementary school in
Most. One class for non-Roma children, two classes for Roma children) - news article, 9 March 2020,
available at: www.romea.cz/cz/zpravodajstvi/domaci/pry-nahoda.segregace-romskych-deti-na-zakladni-
skole-v-moste.jedna-prvni-trida-pro-bile-deti-dalsi-dve-pro-romske-deti.

149 Czech School Inspectorate (2021), Kvalita a efektivita vzdélavani a vzdélavaci soustavy: Vyrolni zprava
2019/2020 (Quality and effectiveness of education and the educational system: Annual report 2019/2020),
p. 419.

130 Czech School Inspectorate (2021), Kvalita a efektivita vzdélavani a vzdélavaci soustavy: Vyroéni zprava
2019/2020, p. 419.

151 Czech School Inspectorate (2021), Kvalita a efektivita vzdélavani a vzdélavaci soustavy: Vyrocni zprava
2019/2020, p. 419.
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3.2.8 Access to and supply of goods and services that are available to the public
(Article 3(1)(h) Directive 2000/43)

In Czechia, national legislation prohibits discrimination in the following area: access to and
supply of goods and services as formulated in the Racial Equality Directive.

According to Section 1(1)(j), the Anti-Discrimination Act applies to ‘access to goods and
services, including housing, to the extent that they are offered to the public, or in their
supply’. In addition to race or ethnicity, the grounds of age, disability, religion, belief and
sexual orientation are also covered by the legislation.

a) Distinction between goods and services available publicly or privately

In Czechia, national law distinguishes between goods and services available to the public
(e.g. in shops, restaurants, banks) and those only available privately (e.g. limited to
members of a private association).

The Act on consumer protection contains a general clause prohibiting discrimination against
consumers on any ground in the area of the provision of goods and services. In this respect
discrimination means any differentiation between consumers that cannot be justified by
legitimate reasons. The law applies only if the supply of goods and services is related to
business activities. In all other respects, the Anti-Discrimination Act applies. The wording
of the Anti-Discrimination Act shows that the application of the prohibition of discrimination
is limited to the sale of goods and provision of services carried out in public and targeted
at the public. The provisions of the Anti-Discrimination Act do not apply to goods and
services offered or provided on a private basis (e.g. offering goods to members of a private
association).

3.2.9 Housing (Article 3(1)(h) Directive 2000/43)

In Czechia, national legislation prohibits discrimination in following area: housing as
formulated in the Racial Equality Directive.

The Anti-Discrimination Act applies to the material scope of ‘housing’ defined within the
wider scope of services provided and offered to the public, as specified in Section 1(1)(j);
such a term would be interpreted to cover social housing as well. In addition to race or
ethnicity, the grounds of age, disability, religion, belief and sexual orientation are covered
by the legislation.

a) Trends and patterns regarding housing segregation for Roma
In Czechia, there are patterns of housing segregation and discrimination against Roma.

The law does not contain any specific prohibition of segregation in housing. Czech cases of
discrimination in housing with regard to Roma have been concerned with housing of a lower
standard rented by private owners, of a type most suited to the provision of temporary or
short-term shelter accommodation. Such housing is usually provided on the basis of
contracts to provide ‘accommodation’ only, instead of full tenancy agreements. These
accommodation contracts also provide lower levels of legal security for the person
occupying the accommodation than tenancy agreements do. However, Roma encounter
discrimination both from other tenants and from private providers of housing. This leads
to Roma being concentrated in segregated areas, where certain issues related to low
stability or security of tenure arise. On the other hand, this can also be attributed to the
total lack of social housing programmes in the municipalities. In respect to municipal
housing, there is very little chance that any citizen, regardless of ethnicity, would be
provided access to social housing under more profitable conditions, as the availability of

45



such housing is too low. This is because new municipal flats are not being built and
applicants often have to wait for previous residents to leave.

Another important topic affecting the Roma community and their housing segregation is
the recent development regarding social benefits provided for accommodation. Czech law
defines two main benefits for housing purposes: a housing contribution (pfispévek na
bydleni) provided on the basis of Act No. 117/1995 on state social support, and a
supplementary housing contribution (doplatek na bydleni) provided on the basis of Act No.
111/2006 on help in material need.

The provision of the latter allowance has been affected by an amendment to the Act on
help in material need with effect from 1 June 2017 (Act No. 98/2017). Under the new rules,
individuals cannot claim supplementary housing contribution if the apartment or
accommodation they use is located in an area with an increased incidence of socially
undesirable phenomena, declared as such by a decree issued by an authorised municipality
office (i.e. some municipal authorities who have the competence to also decide in matters
of smaller municipalities in their surroundings) upon request of the municipality in
question, following a consultation with certain bodies (the police, child protection agencies
etc.). Reasons to issue such decree may include an increased occurrence of acts against
public order, acts having adverse effects on children or similar undesirable phenomena.

The new rule was introduced based on a proposal by an individual member of Parliament.
It was argued that the supplementary housing contribution is often misused by speculators
(owners of various lodging houses) located in certain areas who provide housing under
very unsatisfactory conditions for high prices to those who would not be able to find more
appropriate housing. It was also argued that the new rule provides municipalities with a
measure to avoid the segregation of people in need and the establishment of
neighbourhoods with a high occurrence of negative social patterns that may represent a
safety risk and can be replicated by other inhabitants.

In practice, many municipalities have exercised this option. In some cases, whole
territories of some cities (Kladno, Usti nad Labem) have been declared as an area with an
increased incidence of socially undesirable phenomena. Given that the consequence of the
new rules is forfeiture of the right to the supplementary housing contribution, individuals
who were unable to fund their housing without the contribution had no other option than
to leave their place of residence.

The law has been subject to strong opposition by some NGOs as well as some left-wing
politicians. It is argued that the new rules do not combat any of the undesirable phenomena
but merely enable some municipalities to take advantage of the situation by transferring
individuals in need to another location. In addition, the new rules disadvantage those who
need the support of the state in order to have reasonable housing. In December 2017, a
group of members of the Czech Senate filed an application to the Czech Constitutional
Court, claiming annulment of the provisions due to their conflict with the Constitution, in
particular the principles of equality, right of movement and residence and the
unconditionality of human rights. The Constitutional Court has not yet decided on the
application. However, local representatives from affected cities have decided to turn to the
Regional Authority with the aim of revoking this type of local measure.'*? They claimed
that the provision cannot be used to mark the whole city as a place with socially
problematic features as this statement is too vague and unspecific. Eventually, in case of

152 Romea (2019), Bezdoplatkové zény na celém Gzemi Usti nad Labem miii k soudu. Opatfeni napadlo opozice.
(The non-supplementary housing contribution zone in the entire territory of Usti nad Labem is heading to
court. The opposition challenged the measure.) — news article, 1 April 2019, available at:
http://www.romea.cz/cz/zpravodajstvi/domaci/bezdoplatkova-zona-na-celem-uzemi-usti-nad-labem-a-v-
trmicich-miri-k-soudu.opatreni-napadla-opozice.
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city of Kladno, the Regional Authority of Central Bohemia Region found the measure to be
invalid and cancelled it.1>3

This provision affects the poorest people and families as the lack of supplementary housing
contribution significantly worsens their financial and housing situation.

Furthermore, there is some (minor) debate about social housing. Czechia still does not
have a specific law on social housing that would set rights and obligations regarding social
housing for citizens, municipalities, and other entities. Currently, it is up to the political
representatives of each municipality to decide whether or not their town/city will have a
social housing system. Therefore, social housing is not provided directly by the state; it
can be offered by a municipality, a non-profit organisation, church organisation, or a
private entity. An act on social housing would be beneficial in many ways: in Czechia,
approximately 54 000 households, which means 83 000 Czech people (including more than
20 000 children) are facing a serious housing crisis.>*

The current Government declared an intention to adopt such an act in its programme, but
no relevant works are taking place. Instead of a comprehensive act, the Government is
focusing on supporting the construction of municipal social housing.1>®

To conclude, it seems necessary to mention the emphasis put on housing conditions by the
COVID-19 pandemic in 2020. As a lot of Roma people and lower-income families live in
alternative or inadequate types of housing, sometimes in insufficiently hygienic conditions
and far away from medical centres, their housing situation became severely debated during
the pandemic.'>® These circumstances increased the dangers of spreading the virus and
decreased the possibility of receiving treatment and recovering from it quickly and with
dignity. Moreover, it was significantly harder for people to stay isolated in quarantine in
such deficient living arrangements. On the other hand, the payment of rent arrears caused
by the loss of income during the pandemic was postponed!>” and it was made impossible
for landlords to end lease contracts merely on the grounds of a delay in the payment of
rent.t>8

15

w

Czech Radio (2019), Kladno uz neni bezdoplatkovou zénou. Krajsky urad opatfeni zrusil, odporovalo zakonu
(Kladno is not a housing benefit-free zone anymore. The Regional Authority revoked the measure as it
violated the law) — news article, available at: https://www.irozhlas.cz/zpravy-domov/kladno-bezdoplatkova-
zona-zruseni-opatreni 1903161642 kro.

154 platform for Social Housing, Lumos (2019), Zprava o vylouceni z bydleni (Report on the exclusion from
housing) - report, available at: https://socialnibydleni.org/wp-content/uploads/2019/04/Zpr%C3%Alva-o-
vylou%C4%8Den%C3%AD-z-bydlen%C3%AD-za-rok-2018.pdf.

155 Czech Radio (2019), Misto zakona o socialnim bydleni chysta viada soubor opatreni. 'Nesrozumitelna hesla,’
fika expert (The Government prepares a set of measures instead of an act on social housing. 'Meaningless
promises,’ claims experts) - news article, available at: https://www.irozhlas.cz/zpravy-domov/zakon-o-
socialnim-bydleni-simacek-ano-cssd-vlada 1901120640 jgr.

156 Romea (2020), Koronavirus: Tfi ponau&eni pro Mezindrodni den Rom{ (Coronavirus: Three lessons for the

International Roma Day).

Romea (2020), ‘Urad préace vydava potvrzeni tém ndjemcim, ktefi nejsou schopni platit ndjem’ (Offices of

Employment release confirmation to those tenants who cannot pay rent) - news article, 11 May 2020,

available at: www.romea.cz/cz/zpravodajstvi/tiskove-zpravy/urad-prace-vydava-potvrzeni-tem-najemcum-

kteri-nejsou-schopni-platit-najem.

158 Romea (2020), ‘Z&kon by mél omezit vypovédi z bytl kvili nezaplacenému najemnému’ (An Act should limit

the termination of the lease contract due to unpaid rent) - news article, 2 April 2020, available at:

www.romea.cz/cz/zpravodajstvi/domaci/zakon-by-mel-omezit-vypovedi-z-bytu-kvuli-nezaplacenemu-
najemnemu.
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4 EXCEPTIONS
4.1 Genuine and determining occupational requirements (Article 4)

In Czechia, national legislation provides for an exception for genuine and determining
occupational requirements.

Genuine and determining occupational requirements are defined in Section 6(3) of the
Anti-Discrimination Act, as well as in Section 16(3) of the Labour Code. The Anti-
Discrimination Act prescribes that differential treatment can be justified if there is a factual
reason based on the nature of the work or activity.

According to the Anti-Discrimination Act an exception is possible if it is based on
‘substantive grounds consisting in the nature of the performed work or activities and the
requirements made are appropriate to that nature’. Differential treatment does not
constitute discrimination where, by reason of the nature of the labour activities or context
in which they are to be carried out, it follows that such a ground constitutes a genuine and
determining occupational requirement, provided that the objective for such exception is
legitimate and the requirement is proportionate. No case law is available in this regard.

4.2 Employers with an ethos based on religion or belief (Article 4(2) Directive
2000/78)

In Czechia, national law provides for an exception for employers with an ethos based on
religion or belief.

Section 6(4) of the Anti-Discrimination Act contains an exception applicable to ‘dependent
work in churches or religious organisations, where from the character of such work or the
circumstances in which it is carried out, it follows that a person’s religion, belief or opinions
constitutes a genuine and determining, justified and legitimate occupational requirement
with respect to the ethos of the church or religious organisation’. Judicial clarification is
needed as to whether this exception could also cover other grounds (e.g. sexual
orientation); while there is no case law available, it appears unlikely that a court in a
discrimination lawsuit would accept that the exception has a wider scope than that
expressly stated in the law.

4.3 Armed forces and other specific occupations (Article 3(4) and Recitals 18
and 19, Directive 2000/78)

In Czechia, national legislation provides for an exception for the armed forces in relation
to age and disability discrimination (Article 3(4), Directive 2000/78/EC).

In Czechia, the scope of the exception is not limited to safeguarding the combat
effectiveness of the armed forces.

In Czechia, the scope of the exception extends to other non-combat staff, such as civilians
employed in administrative positions in the army, subject to the condition that their
relationship with the army is governed by acts on public service mentioned below, rather
than a standard employment contract. National law differentiates between a standard
employment contract governed by the Labour Code, and a public service that is discharged
on the basis of special laws summarised below. To the extent that a particular activity is
carried out in a public service relationship rather than an employment relationship, the
exception will apply.
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Section 77(2) of Act No. 361/2003 on service by members of the security forces does not
provide for disability as a protected ground.'*® Age is provided as a ground for
discrimination in this legislation. Section 2(3) of Act No. 221/1999 on service by members
of the armed forces, governing service by members of the armed forces and security forces
(fire fighters, customs officers, prison officers, the Security Information Service, officials
of the Office for International Contacts and Information, police officers and soldiers) does
not provide for age and disability as protected grounds.16°

The Czech Ombudsman has challenged the compliance of the aforementioned acts with
Directive 2000/78/EC.1%! The Ombudsman expressed the view that where the EU law
enables Member States to stipulate a certain exception from the right to equal treatment,
the Member State must define the extent of such exception. A full exclusion of the rule of
equal treatment as such cannot be deemed a lawful exception. In the view of the
Ombudsman, this also completely negates the requirement of prohibition of discrimination
on the basis of disability with regard to all matters concerning all forms of employment, in
the sense of Article 27(1)(a) of the UN Convention, and can also be deemed a breach of
the Convention for the Protection of Human Rights and Fundamental Freedoms.

The above opinion was raised with regard to the case of an HIV positive police officer who
was, in accordance with the Czech bylaws regulating the necessary health requirement for
public service, dismissed from the police service due to his HIV status despite his claim
that (a) his infection was asymptomatic, i.e. without consequences upon his health state,
and (b) the nature of his work (chief assistant at the Unit for Protection of Constitutional
Officials) did not represent any transmission risk.

Despite the fact that dismissal had formally occurred in accordance with the legal
regulation, the Ombudsman concluded that it constituted discrimination. The complainant
subsequently filed a lawsuit against the state (represented by the Ministry of the Interior),
claiming that he has been discriminated against, and seeking compensation of
approximately EUR 20 000 (CZK 500 000). The Czech Supreme Court has, however, ruled
that civil courts (to which the complainant filed his lawsuit) are not competent to try
discrimination cases of police officers; based on the court view, the correct approach would
be to claim discrimination towards the Police President and, if the claim is not satisfied,
challenge a decision of the Police President in front of an administrative court.'6? The
complainant filed a constitutional complaint, but it was refused by the Constitutional
Court.163 It is not yet known whether the complainant took any further steps to assert his
rights.

4.4 Nationality discrimination (Article 3(2))
a) Discrimination on the ground of nationality

In Czechia, national law includes exceptions relating to difference of treatment based on
nationality.

159 protected grounds are sexual orientation, gender, language, belief or religion, political or other opinions,
membership in trade unions and other associations, property, origin, race, skin colour, nationality, ethnic or
social origin, age, pregnancy and maternity, marital and family status, obligations towards the family.

160 protected grounds are race, skin colour, gender, sexual orientation, belief and religion, nationality, ethnic or
social origin, property, origin, marital and family status, obligations towards family, maternity, pregnancy or
breastfeeding.

161 pyblic Defender of Rights (2013), ‘Investigation Report: Dismissal from Service on the Grounds of Diagnosis
of an HIV Infection’, (Zprdva o Setfeni Propusténi ze sluZebniho poméru z divodu diagnostikovani
onemocnéni virem HIV), available at: https://www.ochrance.cz/fileadmin/user upload/ESO/157-2012-DIS-
JSK-EN 01.pdf.

162 Supreme Court, No. 21 Cdo 2550/2018, 15 August 2018
http://www.nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/145915E82404BE71C125833100477F407?0pe
nDocument&Highlight=0. .

163 Constitutional Court, No. III. US 3915/18, 27 December 2018,
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=105040&pos=1&cnt=1&typ=result.
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Anti-discrimination provisions apply to every natural person, irrespective of nationality,
citizenship or residence status. However, according to Section 1(2) of the Anti-
Discrimination Act, the law does not apply to legal regulations in respect of the conditions
of entry and stay of third-country nationals and stateless persons in the territory of
Czechia. According to the Schools Act, equal access to education is guaranteed to every
Czech citizen, EU national and any lawfully residing foreigner. In respect of primary
education, the law guarantees its provision irrespective of the legality of a foreigner's
residence in Czechia.®*

In Czechia, nationality (as in citizenship) is not explicitly mentioned as a protected ground
in the national Anti-Discrimination Act.

Section 2(3) of the Anti-Discrimination Act provides for sex, race, ethnic origin, sexual
orientation, age, disability, religion, belief or other conviction, and ‘nationality’ (ndrodnost)
as protected grounds. This term ‘nationality’ (ndrodnost) is not identical to ‘citizenship’
(obcanstvi). According to prevailing interpretation, the term ‘nationality’ (narodnost)
means a person’s membership of a particular nation as a historically established
community of people characterised by common historical development, specific culture,
common language, or relation to a particular territory etc. However, no clear judicial
interpretation exists. In fact, the Czech Ombudsman has previously mentioned alleged
discrimination based on citizenship, e.g. against citizens of other EU Member States in
access to municipal housing.!6>

On 1 January 2018, the Anti-Discrimination Act was amended to contain a reference to
Regulation (EU) no. 492/2011. In situations relating to the free movement of workers
where the said regulation applies, EU citizenship is also deemed a discrimination ground.'66
b) Relationship between nationality and ‘racial or ethnic origin’

The Anti-Discrimination Act applies to discrimination on the ground of nationality
(ndrodnost). This term is not identical to ‘citizenship’ (oblanstvi). In cases of indirect
discrimination, there could be significant overlap between the grounds of nationality and
racial or ethnic origin.

4.5 Health and safety (Article 7(2) Directive 2000/78)

In Czechia, there are no exceptions in relation to disability and health and safety (Article
7(2), Directive 2000/78/EC).

4.6 Exceptions related to discrimination on the ground of age (Article 6 Directive
2000/78)

4.6.1 Direct discrimination

a) Exceptions to the prohibition of direct discrimination on grounds of age

In Czechia, national law provides an exception for direct discrimination on age.

The exceptions related to the ground of age in regard to access to employment and

occupation are identified in Section 6(1) of the Anti-Discrimination Act. This section allows
for two exceptions linked to age only. The first allows for differential treatment on the

164 Amendment to the Schools Act No. 343/2007, Section 20.

165 pyblic Defender of Rights (Ombudsman) (2010), ‘Zadatelé o obecni byty jsou posuzovani podle
diskriminacnich kritérii’, (Assessment criteria for applicants to municipal housing);
http://www.ochrance.cz/aktualne/tiskove-zpravy-2010/zadatele-o-obecni-byty-jsou-posuzovani-podle-
diskriminacnich-kriterii/.

166 Chamber of Deputies (2015), Snémovni tisk 688/0 (Press of the Chamber of Deputies No. 668/0);
http://www.psp.cz/sqw/text/tiskt.sqw?0=7&CT=688&CT1=0.
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ground of age where the law sets a condition of minimum age, professional experience or
period of employment. In order to qualify for the exception, the condition must be essential
for proper exercise of the employment or occupation or for access to certain rights and
obligations connected with the employment or occupation. ‘Essentiality’ of a minimum age
must be interpreted in the sense of Article 6(1) of the Directive 2000/78.

The second exception allows for differential treatment where the requirement for vocational
training necessary for the proper performance of occupational duties is disproportionate in
comparison to the date at which the person applying for the job reaches pensionable age.
The aim of this provision is to prevent unreasonable costs of measures that an employer
must provide in order to enable the performance of a job (for example specialised training
that takes longer than the period until retirement). An additional exception, which has not
yet been challenged in court, is related to age and sex and allows for differential treatment
in regard to different pensionable ages for men and women. This exception does not apply
to social security provisions for workers.

Apart from the specific exceptions provided for in Section 6 of the Anti-Discrimination Act,
general justification for differences of treatment on the ground of age is applicable on the
basis of Section 7(1), if the difference of treatment is objectively justified by a legitimate
aim and the means of achieving that aim are appropriate and necessary. This provision
goes beyond Directive 2000/78 and applies to less favourable as well as more favourable
treatment (positive measures). There are no judicial cases on it yet.

b)  Justification of direct discrimination on the ground of age

In Czechia, national law provides for justifications for direct discrimination on the ground
of age. Section 6(1) of the Anti-Discrimination Act states that unequal treatment due to
age in employment shall not be deemed discrimination if a condition of a minimum age,
certain degree of professional experience or length of service with an employer is necessary
for the proper performance of employment or vocation or for access to certain rights or
obligations connected with employment. However, the law does not explicitly list any
potential legitimate aims as in Articles 6 of the Directive 2000/78.

Besides identifying specific exceptions on the ground of age, national law permits
differences of treatment based on age in many other respects. These include in the first
place, age requirements for certain professions, established by specific laws. The general
test for lawful differential treatment applied by the Constitutional Court, given in 1995,
was broad in character: ‘It is for the state to lay down conditions under which one group
of persons is given more advantages than are enjoyed by others on the precondition that
this occurs in the public interest and for public benefit ... '*67 The test of the Czech
Constitutional Court corresponds more closely to the position taken by the CJEU in C-
411/05, Félix Palacios de la Villa v Cortefiel Servicios SA,'%8 than to the test applied by the
CJEU in C-144/04, Mangold v. Helm.'®® The Anti-Discrimination Act provides for a
justification test which is along the lines of Article 6(1) of the Employment Equality
Directive 2000/78/EC but there is no case law related to it as yet.'”°

167 Constitutional Court, No. PI. us 9/95, decision of 28 February 1996. The case was related to provisions of
an amendment to the Act on service by members of the armed forces that omitted certain periods when
calculating serving soldiers’ entitlements to some occupational benefits; this act is no longer valid. A group
of MPs called for the repeal of this law, with regard to the right to fair remuneration for work in accordance
with to Article 28 of the Charter. The Constitutional Court upheld the law and rejected the complaint.

168 European Court of Justice, Félix Palacios de la Villa v. Cortefiel Servicios SA, C-411/05, 16 October 2007;
http://curia.europa.eu/juris/document/document.jsf?text=&docid=70359&pagelndex=0&doclang=EN&mod
e=Ist&dir=&occ=first&part=1&cid=299971.

169 European Court of Justice, Mangold v. Helm, C-144/04, 22 November 2005;
http://curia.europa.eu/juris/document/document.jsf?text=&docid=56134&pagelndex=0&doclang=EN&mod
e=Ist&dir=&occ=first&part=1&cid=299971. )

170 See, for example, Constitutional Court, No. Pl. US 31/13 (162/2014), decision of 10 July 2014;
http://nalus.usoud.cz/Search/GetText.aspx?sz=P|-31-13 1.
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C) Permitted differences of treatment based on age

In Czechia, national law permits differences of treatment based on age for any activities
within the material scope of Directive 2000/78/EC.

Section 6 of the Anti-Discrimination Act allows differences of treatment based on age for
the proper performance of or access to specific rights and duties in employment or
occupation and to the difference in pensionable age for men and women.

d) Fixing of ages for admission to occupational pension schemes
Czech law is silent on the potential use of age criteria in actuarial calculations.

In Czechia, the Supplementary Pension Scheme Act allows occupational pension schemes
to fix ages for admission to the scheme taking up the possibility provided for by Article
6(2).

1. Directly fixed conditions of age:

- minimum age requirements for employment/self-employment;
- minimum and maximum age limits set for certain professions.

2. Indirectly fixed conditions of age:

- conditions of pay depending on years of experience;

- minimum age requirements set indirectly for professions requiring a certain
level of education and a minimum period of training;

- age requirements set indirectly for professions requiring specialist skills.

These requirements are, in theory, justified by the state’s interest in the responsible
performance of certain important occupations and its interest in public safety. Because
these requirements are laid down in special laws, there are two possible ways of
challenging these conditions or requirements in the ordinary courts, as follows.

First, there is the possibility of challenging their conformity with the Constitution. Secondly,
there is the possibility of invoking the direct or indirect effect of EU legislation and having
the ordinary law set aside because of the primacy of EU law. This would be the case when
the legislation or its interpretation contradicts EU legislation.

In more than one of its later judgments, the Constitutional Court asserted that arbitrariness
should also be avoided, thus acknowledging that stricter tests are applied by other bodies:
‘... in repeatedly expressed opinions of the UN Committee for Human Rights, inequality is
admitted (...) only on the precondition of non-arbitrariness, that is, that the inequality is
based on reasonable and objective criteria’.!’! However, it seems that the opinion of the
UN Committee did not fully change the opinion of the Constitutional Court.

‘It is for the state to decide whether one group of people will be provided with more
advantages than another in the interest of ensuring the functions of the state. The
state shall not proceed in a completely arbitrary manner; the law can only award
benefit to one group and at the same time place disproportionate duties on others
with reference to public values.’72

171 Constitutional Court, No. Pl. US 33/96, decision of 4 June 1997;
http://nalus.usoud.cz/Search/GetText.aspx?sz=PI-33-96.

172 Constitutional Court (Ustavni soud), No. Pl. US 33/96, 4 June 1997. As a result of an amendment to the Act
on higher education, permanent employment contracts of teachers in higher education institutions were
changed to contracts terminating on 30 September 1994. A group of MPs called for the amendment to be
revoked, on the basis of the Charter and international agreements, for example ILO Discrimination
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In the Czech constitutional system, there is relatively restricted, but gradually increasing
space for the judiciary to consider whether or not the limits set by national legislation meet
the constitutional justification criteria or standards required by EU legislation.'”3

4.6.2 Special conditions for younger or older workers

In Czechia, there are special conditions set by law for older and younger workers in order
to promote their vocational integration.

Special conditions for younger workers are discussed below (see section 4.7.3). However,
it is difficult to decide whether their purpose is to promote vocational integration. Instead,
they seem to be in place to protect the healthy development of children and young people
under 15 years of age.

There are no special conditions for the protection of older workers.

4.6.3 Minimum and maximum age requirements

In Czechia, there are exceptions permitting minimum and/or maximum age requirements
in relation to access to employment and training.

Directly fixed conditions for age

Minimum age requirements for employment/self-employment

The Labour Code sets a general minimum of 15 years of age for persons entering into
contracts of employment (together with the requirement that the person must have
finished their mandatory elementary school attendance before commencing work).'74 Work
by children younger than 15 years of age is forbidden, except for artistic, cultural,
advertising or sporting activities regulated by conditions established by the Employment
Act. Such activity must be proportionate to the child’s age, not dangerous, must not
endanger their education, school attendance or presence in educational programmes and
must not be harmful to their healthy physical, psychological or moral development. Such
activity may be carried out by the child only on the basis of permission issued by
employment offices and up to a maximum limit, as defined by the law.

The age threshold differs for specific professions, with the minimum age often set at 18
years and usually dependent on some material condition for performing a specific type of
work. Certain types of employment are prohibited for workers under the age of 18 years.
The general minimum age for self-employment is 18 years, but in specific cases it can
differ in accordance with special requirements for various types of self-employment, for
example, the training or qualifications necessary for certain activities to be carried out
properly. Since 2014, according to the new Civil Code, it is possible to become self-
employed from the age of 16 in certain exceptional cases. Minors might be recognised as
having legal capacity if their ability to make their living is proved and they have the consent
of their legal representatives.!”>

Employees younger than 18 years of age have a set length of working day and certain
working conditions under the Labour Code: it prohibits night work and work exceeding

(Employment and Occupation) Convention No. 111. The Constitutional Court upheld the constitutional
conformity of the law and rejected the complaint.

173 Decisions of the Constitutional Court (Ustavni soud), No. I1.US 1174/09, 13 January 2010,
http://nalus.usoud.cz/Search/GetText.aspx?sz=2-1174-09; No. Pl. US 53/04, 16 October 2007;
http://nalus.usoud.cz/Search/GetText.aspx?sz=PI-53-04;
http://nalus.usoud.cz/Search/GetText.aspx?sz=PI-42-04.

174 In Czechia, compulsory education is for 9 years, but the maximum age by which this requirement must be
complied with is 17 years.

175 See Act No. 89/2012, Civil Code, 3 February 2012, Section 37.
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normal working hours for workers under the age of 18 years; in certain circumstances it
requires employers to secure medical examinations of employees under 18 years of age;
and it also restricts overtime.

In some cases, there are minimum age requirements to guarantee some experience
necessary to perform certain jobs or functions. The minimum age for judges is 30 years.
The minimum age for the functions of the Czech Ombudsman and his or her deputy and
for judges of the Constitutional Court is 40 years. The same minimum age applies for
members of the Senate. The minimum age for eligibility to be elected as a member of the
Chamber of Deputies is 21 years.

Maximum age limits set for certain professions

There are maximum age limits for some professions. Czech law typically states a
mandatory retirement age for certain professions, and upon reaching the mandatory
retirement age, individuals may no longer request access to employment at the relevant
position. Cases where mandatory retirement age is imposed are described in section
4.6.4(c) below.

Indirectly fixed conditions of age

Conditions of pay dependent on years of experience

The Labour Code governs the pay of state employees, employees of state organisations
and local government. Pay is determined according to set categories and minimum pay
rates, for which employees qualify in accordance with a combination of criteria relating to
qualifications and years of experience.

Minimum age requirements set indirectly for professions requiring a certain level of
education and a minimum period of training

Indirect minimum age requirements are common for professions and occupations governed
by special laws, for instance occupations that require a specific type of education and
additional periods of training. Such requirements apply to medical doctors, judges,
lawyers, prosecutors and many other professions. A minimum age requirement is indirectly
imposed by the years necessary to complete the required education and training.

Age requirements set indirectly for professions requiring specialist skills

These requirements are indirectly derived from the skills required to perform the
profession. For instance, in order to perform their professional duties, different types of
services, such as the fire service, prison service or army, require certain occupational skills
determined by specific laws and requiring certain physical and psychological health
conditions. These laws usually do not include age as a protected ground of discrimination
(see section 2.1 above).

4.6.4 Retirement

a) State pension age

In Czechia, there is no state pension age at which individuals must begin to collect their
state pensions. The minimum pension age for individuals born after 1971 is 65; for

individuals born in or before 1971, the minimum pension age depends on a number of
criteria (year of birth, gender, and, for women, the number of children they have).17®

176 This measure was challenged on the national level and, subsequently, it was discussed by the European
Court of Human Rights with the conclusion that there was no violation of the Convention (ECtHR judgment
of Andrle v. the Czech Republic, No. 6268/08, 17 February 2011).
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If an individual wishes to work longer, the pension can be deferred.
An individual can collect a pension and still work.
b)  Occupational pension schemes

In Czechia, there is a standard age when people can begin to receive payments from
occupational pension schemes and other employer-funded pension arrangements.

In Czechia, there are no mandatory occupational pension schemes or employer-funded
pension arrangements. However, employers can contribute to their employees’ private
pension or life-insurance contributions, which are the subject of contracts between
individual employees and private pension funds.

Usually, the age when people can begin to receive payments from private pension is 65.

If an individual wishes to work longer, payments from such occupational pension schemes
can be deferred.

An individual can collect a pension and still work.
C) State imposed mandatory retirement ages

In Czechia, there are state-imposed mandatory retirement ages only for certain specific
professions. Czech law typically states a mandatory retirement age for certain professions,
and upon reaching the mandatory retirement age, individuals may no longer request access
to employment at the relevant position or carry it out. This includes judges and public
prosecutors, whose office is terminated ex lege at the end of the year in which they reach
70 years of age. The service of state employees ceases on 31 December of the year in
which the member reaches the age of 70 years.!’”” Similarly, the service of a member of
the security forces (for example the Police of Czechia, Fire Rescue Brigade, Prison Service)
ceases on 31 December of the year in which the member reaches the age of 65 years.!”®

d) Retirement ages imposed by employers

In Czechia, national law does not permit employers to set retirement ages (or ages at
which the termination of an employment contract is possible) by contract and/or collective
bargaining and/or unilaterally.

National law does not contain any specific provision in this respect as it is based on a
principle that the employment relationship can only be terminated in one of the ways
defined in the Labour Code.

e) Employment rights applicable to all workers irrespective of age

The law on protection against dismissal and other laws protecting employment rights do
apply to all workers irrespective of age, even if they remain in employment after attaining
pensionable age or any other age. Exceptions from this rule, as provided for certain specific
professions, are mentioned above.

77 Act No. 234/2014 on state service (Zakon ¢. 234/2014 Sb., o statni sluzbé), 1 October 2014;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=234~2F2014&rpp=15#seznam.

178 Act No. 361/2003 on service of members of security forces, 23 September 2003;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=361~2F2003&rpp=15#seznam.
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f) Compliance of national law with CJEU case law

In Czechia, national legislation is in line with the CJEU case law on age in relation to
compulsory retirement.

In Czechia, there is no compulsory retirement age (except for certain professions
mentioned above) and the national legislation is generally compliant with the CJEU case
law.

4.6.5 Redundancy
a) Age and seniority taken into account for redundancy selection

In Czechia, national law does not permit age or seniority to be taken into account in
selecting workers for redundancy.

The Czech Labour Code does not define any selection criteria for redundancy and leaves it
up to the employer to determine such criteria. In some of its case law,!”° the Supreme
Court has not accepted arguments of claimants that such criteria were discriminatory
(however, in those cases the alleged discrimination did not relate to any of the
discrimination grounds mentioned in the Anti-Discrimination Act; in the first case, the
claimant was claiming discrimination of university professors and associate professors
against other members of the team with lower academic qualifications; in the second case,
the claimant was claiming discrimination due to opinions expressed by the father of the
claimant). Notwithstanding that, it is clear that a potential breach of equal treatment rules
consisting in discrimination for some of the discrimination grounds is a valid reason to
challenge redundancy. If an employer chose to select an individual to be made redundant
on the basis of his/her age, the employee could claim unfair dismissal.

In practice, older employees can theoretically be impacted by redundancies in cases where
the selection criteria relate to some elements of performance (e.g. flexibility, ability to
learn new methods of work, speed of response etc.) where some older employees may be
perceived as weaker than younger employees, or to salary level, given that senior workers
may receive higher salaries. If the employer proves that the selection criteria was not age
but some of the aforementioned considerations, it is unlikely that an employee could
successfully take an action against the dismissal if the employer proves that the selection
criteria were reasonable and the evaluation of such criteria was fair.

The Ombudsman ascertained discrimination in a case where two court employees were
dismissed for redundancy. The employer decided to dismiss employees who were receiving
a retirement pension. The employer also justified the selection of employees to be
dismissed by preferring the mothers of minors because, according to the employer, these
would have a lesser chance of finding another job. The Ombudsman declared that an
employer cannot justify dismissals of older employees on the ground of a preference for
mothers of minors while selecting workers for redundancy.8°

b) Age taken into account for redundancy compensation
In Czechia, national law provides for compensation for redundancy (severance pay). Such
compensation is not affected by the age of the worker but depends on the seniority of

employees.

The minimum amounts of severance pay are determined as follows:

179 Judgment of the Supreme Court, File No. 21 Cdo 4574/2010, 28 February 2012, and judgment of the
Supreme Court, File No. 21 Cdo 2536/2011, 15 August 2012.

180 pyblic Defender of Rights (2016), Zprdva o Setreni, sp. zn. 8024/2014/VOP (Report on inquiry No.
8024/2014/VOP), Brno, Verejny ochrance prav; http://eso.ochrance.cz/Nalezene/Edit/3710.
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- one average monthly earnings for employees with less than one year of service;

- two average monthly earnings for employees with more than one year but less than
two years of service;

- three average monthly earnings for employees with more than one year but less than
two years of service.

A higher severance pay can be stipulated in a collective agreement, internal policy or
individual agreement. Higher amounts may also apply in case of some specific methods of
distribution of working hours (known as an account of working hours).

As the statutory severance pay stops increasing after two years of service, there is little
room to argue that age can have an important impact on the level of the redundancy
compensation.

In 2017, the Czech Supreme Court issued a ruling regarding unequal treatment of people
who receive old age pensions with regard to severance payments.!8! The claimant
challenged the validity of a provision of the collective bargaining agreement that was in
place at her employer’s business. Under the provision, in the event of redundancy, the
right to an additional severance payment on top of the statutory level was forfeited in the
case of employees who were in receipt of the old age pension.

The Supreme Court reviewed the case and concluded that there are no justifying
arguments for such unequal treatment and rendered the provision of the collective
bargaining agreement invalid due to the conflict with the ban on discrimination.

In subsequent proceedings before lower courts, the claimant should be awarded the
additional severance payment to the amount set out in the collective bargaining
agreement.

4.7 Public security, public order, criminal offences, protection of health,
protection of the rights and freedoms of others (Article 2(5), Directive
2000/78)

In Czechia, national law does not include exceptions that seek to rely on Article 2(5) of the
Employment Equality Directive.

4.8 Any other exceptions

In Czechia, there are no other exceptions to the prohibition of discrimination (on any
ground covered by this report) provided in national law.

181 Supreme Court, No. 21 Cdo 5763/2015, 18 January 2017,
http://www.nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/57FAF5FF6117C51AC12580EB004C8E48?0p
enDocument.

57


http://www.nsoud.cz/Judikatura/judikatura_ns.nsf/WebSearch/57FAF5FF6117C51AC12580EB004C8E48?openDocument
http://www.nsoud.cz/Judikatura/judikatura_ns.nsf/WebSearch/57FAF5FF6117C51AC12580EB004C8E48?openDocument

5 POSITIVE ACTION (Article 5 Directive 2000/43, Article 7 Directive 2000/78)
a) Scope for positive action measures

In Czechia, positive action is permitted in national law in respect of racial or ethnic origin,
religion or belief, disability, age or sexual orientation.

Sections 7(2) and 7(3) of the Anti-Discrimination Act provide for positive measures (i.e.
positive action). The law allows for positive measures to be implemented within the whole
material and personal scope of the law, including all grounds covered by the EU directives.
The law forbids positive measures introducing rules of automatic preference.

According to the Section 7(1), a difference in treatment is not discriminatory in certain
fields (social protection and advantages, healthcare, education, goods and services) on
certain grounds (sex, sexual orientation, age, disability, religion, faith or world view) if
such treatment is (i) objectively justified by a legitimate aim and (ii) necessary and
proportional.

Regarding access to employment, Section 7(3) states that a positive measure cannot lead
to a preference for a candidate with fewer professional skills and capabilities than other
candidates. The law would not permit an employer to refuse to select the most suitable
candidate in order to provide preferential treatment to a candidate with disability.

There are no further requirements (aside from those mentioned above) set in the law that
must be met in order for positive action to be implemented.

It is worth highlighting that positive action is used less in Czechia than it is in some other
European countries.!8?

b) Quotas in employment for people with disabilities
In Czechia, national law provides for a quota for the employment of people with disabilities.

Under Section 67(2) of the Employment Act, companies with more than 25 employees
must apply one or a combination of three measures:183

- Employ a certain percentage of employees with disability - i.e. individuals who are
acknowledged as such by the social security authority (4 % of all employees).

- Commission goods or working programmes from employers who employ more than
50 % employees with disability working in specially established protected workplaces
or from people with disability who are self-employed.

- Provide payments to the state budget for an employee with disability who should
have been employed but was not. The amount of the payment for one person with
disability who should have been employed is calculated as 2.5 multiple of an average
month salary and is paid on a yearly basis.'® This payment becomes a part of general
state income and is not earmarked for any specific purpose. For example, there is no
requirement to use these payments to develop programmes to assist people with
disabilities.

The state pays allowances to employers whose staff comprise more than 50 % employees
with disability.'® The allowances provided constitute 75 % of the average wage in Czechia
in the preceding year for a person classified as having a full disability. For a person

182 Bouckova, P., Havelkova, B., Koldinska, K., Kihn, Z., Kihnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 323.

183 Act No. 435/2004 on Employment, 13 May 2004, Section 81(2).

184 Act No. 435/2004 on Employment, 13 May 2004, Section 82(1).

185 Act No. 435/2004 on Employment, 13 May 2004, Section 78.
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classified as having a partial disability or being disadvantaged on health grounds, the
allowances constitute a 0.33 multiple of the average wage. Moreover, the state contributes
to the establishment of protected workplaces for people with disability, which serves to
arrange the necessary equipment. There is a condition that this protected workplace must
be occupied for at least three years.

The quota system has been criticised for its lack of effectiveness by organisations for people
with disabilities. Criticism has focused on the preference of employers for making payments
to the Government. This may also be caused by the fact that there are no rules on
automatic preference for individuals with disabilities. In December 2020,'8 the
employment offices registered 38 615 unemployed persons with disability (an increase of
2.6 % when compared to December 2019, when 33 726 unemployed persons with
disability). The employment offices also recorded that during 2020, 11 264 job positions
were assigned to people with disability, and they financially supported 713 working people
with disability.

186 Ministry of Social Affairs (2020), Mési¢ni nezaméstnanost - vyvoj na trhu prace v roce 2020 (Monthly
unemployment - progress on the labour market in 2020) - statistics, available at:
https://www.mpsv.cz/web/cz/mesicni.
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6 REMEDIES AND ENFORCEMENT

6.1 Judicial and/or administrative procedures (Article 7 Directive 2000/43,
Article 9 Directive 2000/78)

a) Available procedures for enforcing the principle of equal treatment
In Czechia, the following procedures exist for enforcing the principle of equal treatment:

Civil judicial procedures (tort claim)

Section 10 of the Anti-Discrimination Act introduced the possibility of a general anti-
discrimination civil action. Victims of discrimination have the right to demand that
‘discrimination be stopped, and that redress and satisfaction be given. Only when this
would be unsatisfactory, in particular where the dignity of the person and their respect in
society was considerably affected, do victims also have the right to claim monetary
compensation’.'®” In addition, victims of discrimination can bring an action in accordance
with special provisions of the Employment Act.® Section 133a of the Civil Procedure
Code'®® and the shift of the burden of proof apply in both cases. The procedure is binding
for the parties. There are no different procedures for employment in the private and public
sectors.

According to a recent judgment of the Czech Supreme court, discrimination claims may
also be filed following the death of the discriminated person by its close persons (such as
close relatives) if they feel personally affected by the discrimination.1®°

Criminal judicial procedures

The Criminal Code sets penalties for crimes relating to racial discrimination and
discrimination on the grounds of religion or belief.1%!

The Criminal Code covers only the most serious incidents, such as those involving racial
hatred or violence, and acts motivated by hatred, violence on grounds of religion or belief
or propagation of neo-Nazism. Crimes of racial hatred or violence or on the grounds of
religion or belief are part of a group defined as crimes that gravely affect community
relations, under Sections 352, 355 and 356 of the Criminal Code. These are crimes of
violence against a group or an individual as a member of that group; crimes of defamation
of a nation, ethnic group, race, belief or conviction; instigation of hatred against a group
of persons and restriction of the rights and liberties of a group or an individual as a member
of that group. Furthermore, support and expressions of support for movements aiming to
suppress the rights and freedoms of others are punishable according to Sections 402 and
403 of the Criminal Code. The procedure is binding. There are no different procedures for
employment in the private and public sectors.

Administrative judicial procedures

The Code of Administrative Court Procedure regulates judicial review of administrative
decisions.'?? Besides other things the court reviews the decisions of administrative bodies,
which have identified as discriminatory certain practices of petitioners. The procedure is

87 This is the exact formulation of the law, but in court practice, monetary compensation for discrimination is
rarely awarded.

188 See Act No. 435/2004 on Employment, 13 May 2004, Section 4(10).

189 Act No. 99/1963, Civil Procedure Code, 4 December 1963.

190 Supreme Court of the Czech Republic (Nejvyssi soud), No. 30 Cdo 2260/2017, 13 December 2017;
http://www.nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/97BBF6819C18EQCFC12582550041967C?0p
enDocument&Highlight=0.

%1 Criminal Code (Trestni zéakonik), 1 January 2010.

192 Act No. 150/2002, Code of Administrative Court Procedure (Soudni fad spravni), 1 January 2003.
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binding for the parties. There are no different procedures for employment in the private
and public sectors.

Administrative procedures

According to the Ombudsman’s research covering the period 2010-2014, victims of
discrimination turned to administrative bodies more frequently than to courts, a situation
that is probably caused by a number of barriers to access to the courts such as court fees,
length of judicial proceedings etc. Several years after the research was concluded, the
finding still seems valid. Administrative procedures cover both misdemeanours and
administrative offences. Relevant administrative procedures provide investigative powers
for administrative bodies and inspectorates, as established within the scope of specific
laws. They are empowered to impose sanctions for prohibited activities and violations of
obligations. However, they may not award compensation for damage to a victim of
discrimination who has taken their particular claim to court pursuant to Section 10 of the
Anti-Discrimination Act.

The administrative bodies generally act ex officio and usually require no fee associated
with accepting the complaint. Every administrative body has a duty to inform the
complainant on its action regarding the claim and therefore, the complainant has free
access to exclusive and necessary information.1°3

The duty to protect people from discrimination has been placed upon several administrative
bodies in Czechia - the National Labour Inspectorate, local labour inspectorates, the Czech
Trade Inspectorate, the Czech School Inspectorate, supervising bodies in advertising and
TV and radio broadcast, the Czech Telecommunications Office, the Energy Regulatory
Office and the Czech National Bank. Those administrative bodies may impose sanctions,
but they may also lead preventive actions. However, the Ombudsman stated that only a
limited number of officers have sufficient legal qualification to deal with discrimination
cases submitted to administrative bodies.

Those administrative bodies are generally competent to investigate misdemeanours and
administrative offences involving discrimination and to impose sanctions. However,
administrative bodies and inspectorates established in fields other than employment and
trade inspection, which fall within the scope of the Racial Equality Directive (2000/43/EC)
and the Employment Equality Directive (2000/78/EC), do not have administrative
procedures to protect against discrimination in most cases. This is mainly due to the lack
of material provisions in specific laws (see for example the Act on Czech agriculture and
food inspection).%4

Where the powers of other specialised inspectorates or administrative bodies do not apply,
local government authorities (through their misdemeanour commissions) are vested with
the power to investigate acts of discrimination.

The same situation exists in regard to professional self-governing organisations established
to supervise specific occupations (e.g. the Czech Bar Association, the Union of Judges, the
Czech Medical Chamber and many others).

National Labour Inspectorate and Local Labour Inspectorates

In theory, natural or legal persons or employers who violate the Employment Act or the
provisions of the Labour Code on discrimination may be fined up to EUR 40 000

193 public Defender of Rights (Ombudsman) (2015), Discrimination in the Czech Republic: Victims of
Discrimination and Obstacles Hindering their Access to Justice (Diskriminace v CR: Obét diskriminace a jeji
prekazky v pristupu ke spravedinosti), p.109; http://www.ochrance.cz/en/discrimination/research/.

194 Act No. 188/2002 on Czech agriculture and food inspection (Zakon & 188/2002 Sb., o Statni zemédélské a
potravinarské inspekci), 20 March 2002.
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(CZK 1 million).1®> In practice, however, the sanctions imposed are much lower. The
procedure is binding for the parties.

The Employment Act defines the duties of employment offices!®® and the Administrative
Code!'®” governs their procedures. Procedures can be initiated by a complainant or on an
employment office’s own initiative. In the event that a complaint is initiated, the
complainant is not an actual party in the administrative procedure. Penalties imposed by
labour inspectorate bodies become income for the state budget. As part of the inspection,
inspectoral authorities may enter the workplace, interview the employees and impose
measures to remove the deficiencies identified through the inspection.

Czech School Inspectorate

The Czech School Inspectorate is the national body responsible for ensuring schools comply
with national legislation. It also monitors discrimination in the education system. The
Education Act contains an open list of discrimination grounds because of the term ‘other
status’.'®® Every year, the Czech School Inspectorate issues an annual report, which
includes discrimination cases. According to the 2020 report, in the school year 2019/2020,
10 complaints regarding discrimination were filed, 6 of which were evaluated as justified.
No detailed data about the cases have been published.!%?

Czech Trade Inspectorate

Monitoring of discrimination with regard to access to goods and services is governed by
the Act on consumer protection, which refers to the powers of the Czech Trade Inspectorate
(CTI), which is subordinate to the Ministry of Industry and Trade. Under the Act on the
Czech Trade Inspectorate, the CTI is authorised to inspect legal and natural persons who
sell or supply goods and services. The Czech Trade Inspectorate carries out supervisory
activity in the sphere of goods and services in a situation where no special supervisory
body exists. The law presupposes that investigations and sanctions must always be linked
to findings by the CTI inspectors and does not allow administrative proceedings to be
launched in response to petitions filed and evidence produced by other legal or natural
persons. Although the CTI is required to collaborate with civil associations and use in its
work complaints, information and petitions from private citizens, it can only initiate
administrative proceedings after an inspection has been conducted. Evidence produced by
consumers can only serve as a reason to carry out an inspection. The procedure is binding
for the parties. The Czech Trade Inspectorate may impose a fine up to EUR 120 000
(CZK 3 million) for violating the prohibition of discrimination.?°® According to the Czech
Trade Inspectorate, in 2020, discrimination was found in 10 cases out of 658 inspections
(1.5 %).20t

195 See Act No. 435/2004 on Employment, 13 May 2004, Sections 139 and 140.

1% See Act No. 435/2004 on Employment, 13 May 2004, Section 7.

197 Act No. 500/2004, Administrative Code (Spravni Fad), 1 January 2006.

198 polak, P. (2015), ‘Monitoring &innosti spravnich organt’ (Monitoring the work of administrative bodies),
paper given at a conference organised by the Public Defender of Rights (Diskriminace v CR: obé&t
diskriminace a jeji prekazky v pristupu ke spravedinosti), 1 July 2015;
http://spolecne.ochrance.cz/fileadmin/user upload/projekt ESF/Konference diskriminace/Monitoring cinno
sti_spravnich organu 1 07 2015.pdf. It is not clear what is included in ‘other status’ in 2010-2014.

199 Czech School Inspectorate (2020), Vyrocni zprava za skolni rok 2019/2020 (Annual Report for 2019-2020),
p. 256;
https://www.csicr.cz/Csicr/media/Prilohy/PDF el. publikace/V%c3%bdro%c4%8dn%c3%ad%20zpr%c3%a
1vy/Vyrocni-zprava-Ceske-skolni-inspekce-2019-2020 zm.pdf.

200 Act No. 634/1992 on the protection of consumers (Zakon ¢. 634/1992 Sb., o ochrané spotrebitele), 16
December 1992, Section 24(14)(c).

201 Czech Trade Inspectorate (2021), Vyroéni zprdva COI za rok 2020 (Annual report for 2020), p. 32;
https://www.coi.cz/wp-
content/uploads/2021/04/COI V%C3%BDro%C4%8Dn%C3%AD zpr%C3%A1lva 2020 web.pdf.
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Misdemeanour commissions in municipal offices

Only natural persons can be subject to misdemeanour procedures. The material scope of
misdemeanours is covered by special procedures under the Misdemeanours Act. Acts of
discrimination can be sanctioned in accordance with the provisions on misdemeanours
against community relations.?%? According to the law, it is an offence to restrict or to deny
the assertion of rights by members of a national minority or to cause harm to a person
because of their membership of a national minority, their ethnicity, race, colour, sex,
sexual orientation, language, belief or religion. As with administrative proceedings, the
complainant is not a party in this procedure (the one exception is where material damage
to their property was caused by the misdemeanour). The procedure is binding for the
parties.

b) Barriers and other deterrents faced by litigants seeking redress

The Czech Ombudsman constantly criticises the barriers that remain in enforcing the Anti-
Discrimination Act, such as difficulties in establishing elements of proof, inaccessibility of
good legal advice and length of proceedings.?%3

However, it appears that the issue may be wider. The level of awareness of anti-
discrimination rules may be different in different layers of society. Those who are most
affected by the discrimination may be the least aware of the rights they enjoy and the
applicable processes, which makes them even more vulnerable. In respect of some
discrimination grounds (e.g. disability, sexual orientation), victims may be prevented from
raising an action against discrimination due to a fear of negative publicity about the case
and a public disclosure of their status, which can sometimes lead to stigmatisation. There
do not seem to be any actions to remedy this.

From the view of a claimant, court proceedings may seem financially onerous and very
long. The length of proceedings is relatively unpredictable: although some cases are
handled by a court within a few months, some discrimination proceedings have lasted
many years, which leads to significant costs and frustration for the claimant.

Following a recommendation of the Czech Ombudsman,?°* the amount of court fees for
filing discrimination complaints was reduced from EUR 80 (CZK 2 000) to EUR 40 (1 000)
as of 30 September 2017. The fee may be increased if the claim also contains an award of
monetary compensation: for claims not exceeding EUR 8 000 (CZK 200 000), a fee of
EUR 80 (CZK 2 000 is payable). In excess of the amount of EUR 8 000, the court fee will
be increased by 1 % of the amount exceeding EUR 8 000. The measure does not seem to
have led to an increase in discrimination disputes. This is mainly due to the fact that the
court fee is usually just a fraction of costs of legal proceedings, with the major expense
being the fees of the lawyer representing the claimant, and the lump sum reimbursement
of the lawyer of the defendant in case the claimant loses the case.

Also, the reduced court fee only applies in first instance court proceedings. When an
unsuccessful claimant appeals against a first instance decision, the full court fee would be

202 See Act No. 200/1990, on misdemeanours (Zakon o pfestupcich), 17 May 1990, Section 49.

203 public Defender of Rights (Ombudsman) (2014), Souhrnna zprava o &innosti verejného ochrance prav 2014
(Summarising report on Ombudsman’s activities in 2014), Brno, Vefejny ochrance prav, p. 79;
http://www.ochrance.cz/fileadmin/user upload/zpravy pro poslaneckou snemovnu/Souhrnna-
zprava VOP 2014.pdf.

204 Office of the Public Defender of Rights (2012), Annual Report on the Activities of the Public Defender of
Rights in 2012, p. 18, available at:
http://www.ochrance.cz/fileadmin/user upload/zpravy pro poslaneckou snemovnu/Reports/Annual 2012.

pdf.
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payable. In 2020, the Ombudsman recommended that the Government should amend the
regulation to make the court fee for appeals equal to the first instance court fees.?%>

In 2015, the Ombudsman produced a report identifying the main obstacles for victims of
discrimination in accessing justice — psychological barriers, lack of information, prioritising
other solutions (e.g. the Ombudsman, in-house counsel), fear of failure and the
consequences, difficulty of court proceedings, and unwillingness to invest the energy in
filing a complaint. Furthermore, the Ombudsman has recommended the following actions:

- organise targeted awareness campaigns in the areas where attempts at
discrimination can be predicted;

- spread information about the most appropriate places for someone to contact if they
face discrimination;

- create beneficial conditions for the operation of NGOs that provide free advice;

- deepen the education of judges, lawyers, inspectors, officers, teachers, social
workers and police officers;

- refine the wording of Section 10 of the Anti-Discrimination Act in order to easily award
monetary compensation;

- provide equal protection in court to all victims of discrimination;

- modify the court fee for filing anti-discrimination lawsuits so that it does not contain
the percentage share of the sum of the claimed monetary compensation for non-
pecuniary damage and decrease the court fee to EUR 40 (CZK 1 000);

- incorporate actio popularis into Czech law;

- refine and enhance the database of court decisions by the Ministry of Justice, etc.2%¢

Given that most of the actions have not been implemented, the report remains relevant.

In 2019, the Ombudsman issued a recommendation for lawyers representing victims of
discrimination.?®” The recommendation presents a variety of principles for legal
representation that are useful in discrimination cases, such as to try to resolve
discrimination cases peacefully, to claim non-material damages, to make use of audio and
video recordings, to point out the shift of the burden of proof, to involve other subjects,
and to stay in touch with the Ombudsman.

The Ombudsman also released a set of recommendations for decision-makers to improve
the access to justice and effective protection of LGBT+ victims of discrimination.2°® These
recommendations are generally applicable and desirable as they would be beneficial for all
victims. The suggested changes are to lower the judicial fee for discrimination cases, to
broaden the shift of the burden of proof to all discrimination cases, to introduce into the
law discrimination by association, and to amend the Anti-Discrimination Act in order to
broaden the financial compensation. More specifically, the Ombudsman also proposed the
consideration of introducing same-sex marriages, permitting trans individuals to change
gender without mandatory surgery and sterilisation, and introducing LGBT+ as a protected
category in hate crimes.

205 pyplic Defender of Rights (2020), Rozhodovani Eeskych soudl o diskrimina&nich sporech 2015-2019
(Discrimination case law of Czech courts 2015-2019), available at:
https://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/2020-vyzkum judikatura-DIS.pdf.

206 public Defender of Rights (2015), Discrimination in the Czech Republic: Victims of Discrimination and
Obstacles Hindering their Access to Justice (Diskriminace v CR: Obét diskriminace a jeji prekazky v ptistupu
ke spravedInosti), pp. 50-58; http://www.ochrance.cz/en/discrimination/research/.

207 public Defender of Rights (2019), Representation of victims of discrimination: Recommendation
(Zastupovani obéti diskriminace: Doporuceni vefejné ochrankyné prav), available at:
https://ochrance.cz/fileadmin/user upload/ESO/40-2019-DIS-

LK Doporuceni Zastupovani obeti diskriminace.pdf.

208 pyplic Defender of Rights (2019), Being LGBT+ in the Czech Republic (Byt LGBT+ v Cesku) - research
paper, available at: https://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/Vyzkum-
LGBT.pdf.
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Both recommendations gained some public attention, but no actions seem to have been
taken in response by the relevant stakeholders.

The Ombudsman also stressed that the costs of litigation dissuade victims from filing anti-
discrimination cases, because courts often do not award costs of the proceedings to either
party. An average cost of proceedings is approximately EUR 1 470 (CZK 36 794) and the
highest awarded costs reached approximately EUR 5 700 (CZK 142 877).2°° According to
the Ombudsman’s research, underreporting of discrimination mainly concerns woman,
senior citizens, Roma people, third-country nationals and members of sexual minorities.?1°

The previous Government made an attempt to simplify the enforcement of anti-
discrimination rules by proposing to grant the Ombudsman the competence to file a lawsuit
in certain discrimination matters (as detailed in section 6.2(c) below). However, the
proposal was finally withdrawn by the Government in 2017.

On 12 March 2019, a group of 12 members of the Chamber of Deputies of the Czech
Parliament proposed an amendment to the Anti-Discrimination Act that would give NGOs
an option to file actio popularis (as detailed in section 6.2(c) below). There has been no
significant progress in the enactment process, and the probability that the draft will be
approved is low.

It is possible to bring a case whether or not the employment relationship concerned has
been terminated. Procedural time limits for litigation are only rarely set. One exception
relevant in this context is that of an action for unlawful dismissal, which must be submitted
within two months of the date of dismissal.

C) Number of discrimination cases brought to justice

In Czechia, there are no available statistics on the number of cases related to discrimination
brought to justice. The available statistics only cover the number of lawsuits that have
been finally decided.

d) Registration of national court decisions on discrimination

In Czechia, discrimination decisions are registered as such by national courts.

In 2020, decisions were reached in the following discrimination cases:?!!

Type of lawsuit Number of cases
Employment, containing an element of gender discrimination | 2
Employment, containing an element of disability discrimination | O
Employment, containing an element of discrimination against | 2
employees caring for children or other persons

Employment, containing an element of discrimination against | 0
minors

Termination of employment related to gender discrimination 0
Gender discrimination in salary 0
Other employment, involving discrimination 3
Discrimination in areas other than employment 5
TOTAL 12

299 public Defender of Rights (2015), Discrimination in the Czech Republic: Victims of Discrimination and
Obstacles Hindering their Access to Justice (Diskriminace v CR: Obét diskriminace a jeji pfekazky v pfistupu
ke spravedInosti), p.135; http://www.ochrance.cz/en/discrimination/research/.

210 pyblic Defender of Rights (2015), Discrimination in the Czech Republic: Victims of Discrimination and
Obstacles Hindering their Access to Justice (Diskriminace v CR: Obé&t diskriminace a jeji prekazky v ptistupu
ke spravedInosti), p.80; http://www.ochrance.cz/en/discrimination/research/.

211 Based on information provided by the Ministry of Justice to the author upon his request.
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The data is gathered by the Ministry of Justice and published on its website. At the time of
finalising this report, the data for 2020 had not yet been made public.

In 2020, the Office of the Public Defender of Rights published a comprehensive report on
all registered discrimination cases before national courts in the years 2015-2019.212 The
data gathered by the report is conclusive and important. The main conclusions from the
report are:

between 2015 and 2019, the Czech courts dealt with only 90 discrimination cases;
out of these claims, claimants of discrimination were unsuccessful in 54 cases;
overall, the most commonly claimed ground of discrimination was disability;

the most commonly claimed field of discrimination was employment (60 % of all
cases);

courts hardly ever granted monetary compensation (in only 12 cases out of 59 cases
where it was claimed);

usually, courts did not grant compensation for the judicial costs to either of the
parties;

according to the Office of the Ombudsman, the low likelihood of obtaining damages
in discrimination cases means a lack of a preventive, satisfactory and dissuasive
effect. As a result, the Ombudsman reiterated its recommendations to amend the

Czech Anti-Discrimination Act as explained in section 6.5(b), below.

Classification of discrimination cases before Czech courts 2015-2019

Total | Claim Claim Settlement | Proceedings | Proceedings | Grounds
cases | upheld dismissed | of the continue terminated/ | mostly
parties Rejection of | claimed
the claim
Employment 59 8 27 9 10 5 age, sex
Health Care 5 - 1 3 1 - disability,
Roma
ethnicity
Education 11 2 4 - 5 - Roma
ethnicity,
disability,
religion
Goods and 2 - - 2 - - disability
services
Housing 9 5 - 2 2 - Roma
ethnicity,
disability
Social 4 - 1 - - 3 not
security and specified
other (not
specified by
the report)

6.2 Legal standing and associations (Article 7(2) Directive 2000/43, Article 9(2)

Directive 2000/78)

a) Engaging on behalf of victims of discrimination (representing them)

212 pyplic Defender of Rights (2020), Rozhodovani &eskych soudi o diskrimina&nich sporech 2015-2019

(Discrimination case law of Czech courts 2015-2019), available at:

https://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/2020-vyzkum judikatura-DIS.pdf.
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In Czechia, associations/organisations/trade unions are entitled to act on behalf of victims
of discrimination.

According to Section 11 of the Anti-Discrimination Act, associations can provide legal
assistance to victims of discrimination, and submit motions to administrative bodies
responsible for monitoring lawful conduct of natural and legal persons in different areas.
However, this provision does not constitute any special right of these associations to
represent victims of discrimination. The associations can also seek payment from clients
for providing the legal assistance. According to Section 26(3) of the Civil Procedure Code,
in matters regarding discrimination on grounds of gender, racial or ethnic origin, religion,
conviction, disability, age or sexual orientation, a party to proceedings can be represented
by a legal entity that according to its articles of incorporation focuses on protection against
discrimination within its activities. In this respect, the term legal entity should be
understood, in compliance with the directives, in a broad sense. Therefore, any non-profit
organisation with a legitimate aim to promote equal treatment, can represent the
victims.?!3 The organisation can only represent the victim as a chosen representative,
based on the power of representation. These associations or other organisations have no
legal duty to act on behalf of victims. Similar legislation also applies to other types of
procedures. According to an older recommendation of the Ombudsman, better cooperation
between NGOs and state institutions should be developed in order to improve victims’
access to justice; the recommendation does not seem to have been fully followed as yet.?4

b) Engaging in support of victims of discrimination (joining existing proceedings)

In Czechia, associations/organisations/trade unions are not entitled to act in support of
victims of discrimination in joining court proceedings as a party. Such support is currently
limited to counselling and representation in legal proceedings.

It is possible for associations/organisations/trade unions to submit amicus curiae briefs.
Such a course of action is, however, not expressly provided for in national laws and courts
do not have an obligation to take such briefs into account.

c) Actio popularis

In Czechia, national law does not allow associations/organisations/trade unions to act in
the public interest on their own behalf, without a specific victim to support or represent
(actio popularis).

Actio popularis is not permitted in respect of discrimination claims in Czechia. However, in
its 2013 annual report, the Czech Ombudsman recommended that the legislation be
amended so that in discrimination cases NGOs could bring actio popularis complaints to
courts. National legislation permits actio popularis in the consumer and environmental
fields.

On 3 September 2014, the Czech Government submitted a draft bill to amend the Act on
the Public Defender of Rights to include such a competence. In the end, the bill was not
approved (as detailed in section 7(g) below.)

As a result, the competence of the Ombudsman is limited to the assistance provided to
victims of discrimination, described above. In addition, the Ombudsman established
cooperation with certain law firms that - with assistance of an NGO, Pro Bono Aliance -

213 Bouckova, P., Havelkova, B., Koldinska, K., Kiihn, Z., Kiithnova, E., Whelanova, M. (2016), Antidiskriminacni
zakon Komentar (Commentary on the Anti-Discrimination Act), Praha, C. H. Beck, p. 411.

214 public Defender of Rights (Ombudsman), (2015), Discrimination in the Czech Republic: Victims of
Discrimination and Obstacles Hindering their Access to Justice (Diskriminace v CR: Obét diskriminace a jeji
prekazky v pristupu ke spravedinosti), p.84; http://www.ochrance.cz/en/discrimination/research/.
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offer free legal assistance (including representation in court disputes) to some victims of
discrimination.

On 12 March 2019, a group of 12 members of the Chamber of Deputies of the Czech
Parliament proposed an amendment to the Anti-Discrimination Act that would give NGOs
an option to file actio popularis.

According to the proposal, the right to file such an action should apply to all legal entities
that are either, according to their statutes, established to protect victims of discrimination,
or effectively active in that area. A class action could be filed in a situation where an
infringement of non-discrimination laws may relate to a higher or undefined number of
victims or where such infringement could interfere with the public interest. The aim of the
class action would be for a court to determine that discrimination has occurred, and to rule
that the defendant has to refrain from discrimination and remedy any consequences of the
discriminatory act. Based on the proposal, the claimant would not be able to claim any
compensation of damages. The filing of an action in which a particular victim of
discrimination was identified would be subject to the approval of that person.

The bill also proposes the extension of the shared burden of proof to cover all discrimination
grounds and all fields of discrimination.

On 8 April 2019, the Government discussed the bill and approved a neutral stance to it,
meaning that it did not issue a recommendation to the Parliament on the bill. The next
step, which would be a second reading, during which the Chamber of Deputies would
review the bill in detail, has not yet happened. It appears that the authors of the bill are
not pushing it forward as it attracted a lot of criticism, particularly from right wing and
populist parties and employer representatives, who claim that the current level of
protection against discrimination is sufficient. There is very high likelihood the bill would
not be approved before the next elections in October 2021, after which the bill would have
to be re-submitted.

d) Class action

In Czechia, national law does not allow associations/organisations/trade unions to act in
the interest of more than one individual victim (class action) for claims arising from the
same event.

6.3 Burden of proof (Article 8 Directive 2000/43, Article 10 Directive 2000/78)

In Czechia, national law requires a shift of the burden of proof from the complainant to the
respondent.

A shift of the burden of proof in discrimination cases is required by Section 133a of the
Civil Procedure Code. According to this provision, the defendant must prove that there was
no breach of the principle of equal treatment if the claimant states before the court facts
from which it may be inferred that there has been direct or indirect discrimination:

- on grounds of sex, racial or ethnic origin, religion, faith, belief, disability, age or
sexual orientation in employment or access to employment, profession, business or
self-employment, including access to these, membership of clubs and other
organisations of workers or employers, membership and activities in professional
chambers;

- on the basis of racial or ethnic origin in the provision of health and social care, access
to education and training, access to public procurement, access to housing,
membership of associations and interest in the sale of goods in a shop or service;

- or based on sex in access to goods and services.
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Nevertheless, according to the Section 133a of the Civil Procedure Code, the shifted burden
of proof does not apply in all situations (for example, it does not apply where a person with
disability complains about access to services or education). Therefore, the Ombudsman
recommended the amendment of Section 133a in order to apply shifted burden of proof in
all discrimination cases.?!> However, the Government did not accept the recommendation.

The shift of the burden of proof is only applicable to civil procedures. In a case from 2015,
the Constitutional Court criticised lower courts for not applying the shift in the burden of
proof, although the complainant had claimed discrimination on the ground of sex regarding
his dismissal from employment. This is evidence of a more general problem with the
application of the shift of the burden of proof before the Czech courts. Moreover, the
Ombudsman reproached the lower courts because documents presented by the
complainant were not sufficiently evaluated and the statement of the Ombudsman (which
had made the criticism that the Labour Inspectorate had not ascertained the alleged
discrimination well) was ignored.?'®

According to case law of the Constitutional Court,?!” in order for the shift of the burden of
proof to happen, the claimant must (a) claim and prove that he/she was disadvantaged or
treated in an unusual way, and (b) claim (but not necessarily prove) that such
disadvantage or unusual treatment occurred as a result of some of the discrimination
grounds. Where it is not entirely clear that the relevant discrimination ground is present in
the claimant’s situation (e.g. the claimant is a person with disability), this must also be
proved by the claimant. If these conditions are fulfilled, the burden of proof transfers and
the defendant is obliged to prove that the disadvantage or unusual treatment was based
on other, non-discriminatory reasons.

On 12 March 2019, a group of 12 members of the Chamber of Deputies of the Czech
Parliament proposed an amendment to the Anti-Discrimination Act that would extend the
scope of application of the rules. Based on the proposal, these rules would cover the full
material scope of the Anti-Discrimination Act and all discrimination grounds. The same bill
also proposes the introduction of actio popularis.

On 8 April 2019, the Government discussed the bill and approved a neutral stance to it,
meaning that it did not issue a recommendation to the Parliament on the bill. The next
step, which would be a second reading during which the Chamber of Deputies would review
the bill in detail, has not yet happened. It appears that the authors of the bill do not wish
to push it forward as it attracted a lot of criticism. There is very high likelihood the bill
would not be approved before the next elections in October 2021, after which the bill would
have to be re-submitted.

6.4 Victimisation (Article 9 Directive 2000/43, Article 11 Directive 2000/78)
In Czechia, there are legal measures of protection against victimisation.

Section 4(3) of the Anti-Discrimination Act, on victimisation, applies to the whole scope of
the law and to all grounds. The reversal of the burden of proof, as stipulated by the Civil
Procedure Code, also applies to victimisation. Victimisation also concerns people other than
those who were victims of discrimination. Section 4(3) provides broader protection than
the directive, since it covers all the grounds stipulated in the Anti-Discrimination Act.

215 public Defender of Rights (Ombudsman) (2015), Vyrocéni zprava o ochrané pfed diskriminaci (Annual report
on protection against discrimination), p. 23;
http://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyrocni zpravy/2015-DIS-vyrocni-
zprava.pdf. )

216 Constitutional Court, No. III. US 880/15, 8 October 2015;
http://nalus.usoud.cz/Search/GetText.aspx?sz=3-880-15 1.

217 Constitutional Court, No. III. US 880/15, 8 October 2015;
http://nalus.usoud.cz/Search/GetText.aspx?sz=3-880-15 1.
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6.5 Sanctions and remedies (Article 15 Directive 2000/43, Article 17 Directive
2000/78)

a) Applicable sanctions in cases of discrimination - in law and in practice

Administrative sanctions according to specific laws and the Act on misdemeanours

In theory, administrative sanctions of up to EUR 40 000 (CZK 1 million) can be imposed in
the area of access to employment and labour law. The Czech Trade Inspectorate may
impose a fine up to EUR 120 000 (CZK 3 million).

However, the amounts actually imposed are much lower and the number of cases
concerning discrimination where a sanction is imposed is very limited. In some cases,
administrative sanctions cannot be considered as dissuasive, effective and proportionate.
However, according to an earlier study, in cases involving discriminatory job
advertisements, the Czech Employment Inspectorate imposed an average fine of EUR 954
(CZK 23 850) and the highest sum reached EUR 10 000 (CZK 250 000). The Czech Trade
Inspectorate mostly deals with double pricing, where an average fine reaches EUR 1 750
(CZK 43 750). According to the Ombudsman’s research, the administrative bodies
particularly penalised discriminatory activities that were sufficiently supported by
documentary evidence or personal testimony.?!8

In 2016, the Ombudsman found direct discrimination of Roma persons who used situation
testing and were refused a flat by two real estate agents. The applicant turned to the Czech
Trade Inspectorate, which imposed on both agencies a fine of EUR 1 000 (CZK 25 000).
The Ombudsman declared the procedure of the Czech Trade Inspectorate correct and said
that the applicants could be also entitled to just satisfaction through judicial proceedings.?!?

Criminal sanctions according to the Criminal Code

In criminal proceedings, courts can impose the following penalties: imprisonment,
community work, loss of honorary titles and awards, loss of military rank, bans on certain
activities, property confiscation, financial penalties, forfeiture of items, expulsion from
Czechia for a determinate or indeterminate period (which would result in deportation) and
a ban on residence.??0

In cases concerning criminal acts related to ethnic or religious violence and hatred,
punishments primarily consist of imprisonment. In less severe cases, the courts will impose
community work. In practice, criminal prosecutions for crimes relating to racial and
religious discrimination are quite rare and are usually for serious criminal offences such as
racially motivated murder or propagation of neo-Nazism. Where discrimination occurs, the
investigative bodies usually conclude that the act committed is not so dangerous to society
as to be regarded as a crime and consequently refer these incidents to misdemeanour
commissions for administrative investigation.?2!

In criminal proceedings, compensation can be awarded by the court to the victims of a
criminal act. In recent years, the jurisprudence of the criminal courts tends to award

218 pyblic Defender of Rights (Ombudsman) (2015), Discrimination in the Czech Republic: Victims of
Discrimination and Obstacles Hindering their Access to Justice (Diskriminace v CR: Obét diskriminace a jeji
prekazky v pFistupu ke spravedInosti); http://www.ochrance.cz/en/discrimination/research/, p. 137.

219 public Defender of Rights (Ombudsman) (2016), Zprava o Setreni ¢. 6780/2014/VOP (Report on inquiry no.
6780/2014/VOP), 19 January 2016; http://eso.ochrance.cz/Nalezene/Edit/3922.

220 See Act No. 40/2009, Criminal Code, 8 January 2009, Section 27.

221 Office of the Public Defender of Rights (2014), Diskriminace v CR: obét diskriminace a jeji pfekézky v
pristupu ke spravedInosti (Discrimination in the Czech Republic: victims of discrimination and barriers in
access to justice), p. 40. Available at:

https://www.ochrance.cz/fileadmin/user upload/ESO/CZ Diskriminace v CR vyzkum 01.pdf.
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somewhat higher compensation, especially where the harm suffered by the victim involves
the death of a close relative, serious damage to health or mutilation.

Civil sanctions (claims for pecuniary damages and non-pecuniary damages)

While pecuniary damages can generally be claimed by individuals who suffer material loss
due to unlawful acts or any other violation of a duty established by law or a contract, non-
pecuniary damages can only be claimed where this is expressly permitted by law. In cases
where non-pecuniary damages are caused by acts of discrimination, the Employment Act,
the Civil Code (in provisions concerning protection of personal rights) and the Section 10
of the Anti-Discrimination Act allow for non-pecuniary damages to be claimed.
Reinstatement, restitutio in integrum, apologies and injunctive relief can all be claimed
under certain circumstances. The amount of non-pecuniary damages awarded in such
procedures is determined by the court, which takes into account the seriousness of the
damage and the circumstances of each case.???

The court can award non-pecuniary damages up to the amount requested by the claimant,
but can also award a lower amount. The amounts vary considerably - courts have awarded
claimants in discrimination cases amounts ranging from EUR 200 (CZK 5 000) (as awarded
in 2004 by the Olomouc High Court in a case of racial discrimination in housing) to
EUR 16 000 (CZK 400 000) in cases relating to racial discrimination in employment,
services or housing.

b) Compensation - maximum and average amounts

Amounts of compensation awarded by the courts to compensate private individuals are
not, as a principle, limited by a ceiling.

There is no official information or guidance concerning the amounts of compensation.

According to the Ombudsman’s research on discrimination cases between 2015 and 2019,
the highest litigated monetary compensation claimed for non-pecuniary damage was
EUR 400 000 (CzZK 10 000 000), and the highest litigated sum awarded was EUR 16 000
(CZK 400 000). The average amount of monetary compensation for non-pecuniary damage
claimed was EUR 3 183 (CZK 79 569). However, in 42 cases out of 59 where compensation
for non-pecuniary damages was claimed, no compensation was awarded at all. As a result,
the Ombudsman has repeatedly criticised the provision of Section 10 of the Anti-
Discrimination Act, which indicates that compensation for non-pecuniary damage has a
supportive character. In the Ombudsman’s view, the formulation should be removed and
replaced with a reference to general civil law regulations that stipulate how compensation
for non-pecuniary damages should be determined. 223

c) Assessment of the sanctions??*
Legally, any sanctions for discrimination should meet the criteria set by the Directive and

the CJEU case law and be effective, proportionate, dissuasive, and meet the principles of
procedural effectiveness??® and equivalence.?2¢

222 See Act No. 89/2012, Civil Code, 3 February 2012, Section 13(3), and Act No. 435/2004 on Employment,
13 May 2004, Section 4(11).

23 public Defender of Rights (Ombudsman) (2015), Discrimination in the Czech Republic: Victims of
Discrimination and Obstacles Hindering their Access to Justice (Diskriminace v CR: Obét diskriminace a jeji
prekazky v pfistupu ke spravedinosti), p. 135; http://www.ochrance.cz/en/discrimination/research/.

224 The following part summarises the author’s findings that have been published previously. See: Tomsej, J.
(2020) ‘Sanction systems in the light of the EU Directives 2000/43/EC and 2000/78/EC: a comparative
study of Slovakia, Czechia and Poland’, European Equality Law Review No. 2/2020.

225 See notably judgment of 16 December 1976, Rewe-Zentralfinanz eG and Rewe-Zentral AG v.
Landwirtschaftskammer fir das Saarland, Case 33-76.

226 judgment of 21 January 2016, ‘Eturas’ UAB and Others v. Lietuvos Respublikos konkurencijos taryba, C-
74/14, EU:C:2016:42; judgment of 27 June 2013, ET Agrokonsulting-04-Velko Stoyanov v. Izpalnitelen
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In the author’s view, sanctions imposed in accordance with the Anti-Discrimination Act
are not sufficiently effective. The Czech legislation could be - according to the author’s
opinion - seen as contrary to the principles set out above, as it understands monetary
compensation of non-pecuniary damages as a secondary method of compensation that
comes into play only in the most serious, highly specific cases. While the directives do not
expressly require Member States to establish monetary compensation, the author would
question whether all the requirements of the directives (in particular with regard to the
dissuasive effect of damages) can be achieved in such a situation. Any discrimination
causes damage, such as psychological hardship, stress and humiliation, and victims should
be eligible for compensation.

Similarly, when it comes to the assessment of the practice of the courts, the proportionality
of such sanctions must be questioned. It is up to the court to determine the amount of
non-material damages, and the actual amounts awarded vary widely, with a general
tendency to award relatively low amounts that are likely barely to compensate for the harm
and humiliation suffered. To a certain degree, such differences can be explained by the
uniqueness of each individual case. On the other hand, lack of case law seems to lead to
inconsistent approaches adopted by different courts.

In the author’s view, the sanctions probably do not meet the EU criteria in respect of
dissuasiveness. The sanction system currently in place does not include in any way the
preventive or punitive aspects that are required to deter discrimination.

In the author’s view, Czechia may be in breach of the principle of equivalence, as the
regulation of compensation of hon-pecuniary damages in the Anti-Discrimination Act differs
from the general regulation of non-pecuniary damages in the Czech Civil Code.

Following the introduction of a new Civil Code that became effective as of 1 January 2014,
Czech civil law takes a positive position on claims for non-pecuniary damages.

Section 2956 of the Civil Code contains a general obligation for a tortfeasor (the wrong-
doer) to compensate not just material damages but also any non-pecuniary harm which,
according to express statement in the law, also includes mental suffering.

Under Section 2957 of the Civil Code, the manner and amount of adequate satisfaction
must be determined so as also to compensate for circumstances deserving special
consideration. These circumstances include intentional conduct, causing harm by trickery,
threat, abuse of the victim’s dependence on the tortfeasor, multiplying the effects of the
offence by making it publicly known or as a result of discriminating against the victim with
regard to their gender, health condition, ethnicity, religion or other similarly serious reason.
Account should also be taken of the victim's fear of loss of life or serious damage to their
health, if such concerns were caused by the threat or other causes.

The provisions stated above would be applied in cases covered by the Civil Code, such as
cases for compensation of any damage to life or health, as well as any personality claims
such as infringements of human dignity, privacy etc. However, there is no clarity regarding
the relationship between the Anti-Discrimination Act and the Civil Code. While some
experts argue that the Civil Code should be the primary source of regulation for any non-
pecuniary claims,??? courts in the majority of non-discrimination cases do not apply these
provisions. This may lead to a peculiar situation where in civil law relations discrimination
is deemed to be a factor increasing the amount of non-pecuniary damages, but in
discrimination lawsuits any non-pecuniary damages are deemed to be a subsidiary

direktor na Darzhaven fond 'Zemedelie’ — Razplashtatelna agentsia, C-93/12, EU:C:2013:432; judgment of
6 October 2015, Dragos Constantin Térsia v. Statul romé&n and Serviciul Public Comunitar Regim Permise de
Conducere si Inmatriculare a Autovehiculelor, C-69/14, EU:C:2015:662.

227 Kihn, Z. (2016), '§ 10, in Bouckova, P., Havelkova, B., Koldinska, K., Kiihn, Z. and Kiihnova, E. and
Whelanova, M., Antidiskriminalni zakon (Anti-Discrimination Act), 2nd edition, Prague, C. H. Beck, p. 369.
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measure that will only be awarded in some cases where the claimant proves an offence of
increased gravity.

The adoption of the new Civil Code in 2014 also created an expectation that amounts of
non-pecuniary damages would increase. Such an increase has not been seen in
discrimination disputes, although experts would argue that it has been seen in the area of
compensation for damage to health, for instance. Even compensation awarded in cases of
infringements of an individual’s dignity and privacy, which is also governed exclusively by
the Civil Code, often seems to exceed the standards in non-discrimination disputes.??2

Similar conclusions may be drawn with regard to effectiveness. The Ombudsman recently
issued a recommendation for lawyers defending victims of discrimination, which is, among
other things, intended to increase the effectiveness of discrimination lawsuits.??° The
document includes a recommendation to pursue claims for monetary compensation and to
try to overcome the interpretation that these claims are subsidiary through strategic
litigation. However, as is shown in the case law summary below, the amounts awarded
remain symbolic, and principle (rather than financial reasons) remains the main driver for
discrimination lawsuits being brought.

While the overall assessment remains rather negative, there is potential for some positive
developments on the basis of a recent Supreme Court ruling, which relates to the gender
stream but is likely to impact compensation of discrimination in general.?30 It relates to a
lawsuit dating back to 2005, where the claimant was not offered a position of finance
director, allegedly due to her gender. In 2019, the courts finally came to a conclusion that
discrimination had occurred and ruled that the employer had to publicly apologise. In 2020,
the Supreme Court cancelled the previous decisions of a first and a second instance court,
challenging their ruling that a public apology is a sufficient means of compensation. The
Supreme Court held that the courts did not take into account all necessary factors and
criteria for awarding monetary compensation. More specifically, it argued (in accordance
with the Civil Code rules discussed above) that gender discrimination itself represents a
circumstance deserving special attention when determining the manner and amount of
compensation, and that the situation should have been assessed from the viewpoint of
intensity, duration and extent of unfavourable consequences for the claimant. This is fully
in line with the recommendation of the Ombudsman mentioned above. However, the Court
did not provide any clear guidance on whether monetary compensation needs to be
awarded and the amount of any such compensation, and the case will heed to be examined
further by lower courts.

228 In certain cases gathered by the Czech equality body, individuals have been awarded, for example,
compensation of EUR 4 659 (Municipal Court in Prague, decision No. 22 CO 50/2016), EUR 11 652
(Municipal Court in Prague, decision No. 22 Co 421/2016), EUR 27 986 (Municipal Court in Prague, decision
No. 58 Co 275/2017), EUR 11 664 (Municipal Court in Prague, No. 58 Co 6/2018).

229 public Defender of Rights (2019), ‘Recommendations for lawyers’, available at:
https://ochrance.cz/fileadmin/user upload/ESO/40-2019-DIS-LK summary in_english.pdf.

230 Supreme Court, No. 21 Cdo 2770/2019, 21 January 2020.

73


https://ochrance.cz/fileadmin/user_upload/ESO/40-2019-DIS-LK_summary_in_english.pdf

7 BODIES FOR THE PROMOTION OF EQUAL TREATMENT (Article 13 Directive
2000/43)

a) Body/bodies designated for the promotion of equal treatment irrespective of
racial/ethnic origin according to Article 13 of the Racial Equality Directive

The introduction of the Czech Anti-Discrimination Act (Act No. 198/2009) was accompanied
by an amendment to Act No. 349/1999, on the Public Defender of Rights, which assigned
the role of anti-discrimination body to the Public Defender of Rights (the Czech
Ombudsman). The Czech Ombudsman has responsibility for all grounds covered by the
equality directives and will provide support to individuals when filing discrimination
complaints, conduct research and publish reports and recommendations.

b) Political, economic and social context for the designated body

The Ombudsman is elected by the Chamber of Deputies of the Czech Parliament for a
period of six years and is responsible to the Chamber. Candidates are proposed by the
President and the Senate of Czechia (each has the right to propose two candidates from
which the Chamber of Deputies will select one successful candidate).

The Czech Ombudsman may not be a member of a political party or a political movement.

As of 31 December 2020, Stanislav KfeCek holds the position of Ombudsman, and Monika
Simdnkova holds the position of Deputy Ombudsman.

The office of the Ombudsman is funded from the state budget, with its own independent
budget allocation. The budget is determined as an annual fixed budget.

The appointment of the new Ombudsman, Mr Krecek, in January 2020 was controversial
as the new Ombudsman had made several comments criticising the activities of his
predecessor and her team in the area of discrimination, claiming that the topic is paid more
attention than it deserves. He also made several negative comments towards the Roma
community. Notwithstanding that, several notable actions were taken by the Ombudsman
in the area of discrimination in 2020, and the regular activity of the Office of the
Ombudsman seems to have continued.

C) Institutional architecture
The Czech Ombudsman has several mandates defined in the relevant law.

In addition to its non-discrimination responsibilities, the Ombudsman must act in relation
to the following matters:

- unlawful acts by the state administration, acts of the state administration that are
contrary to the rules of the democratic state governed by the rule of law and proper
administration, as well as inactivity of the state administration (public Ombudsman);

- regular visits to places where persons restricted in their freedom by public authority,
or as aresult of their dependence on care provided, with the objective of
strengthening the protection of these persons against torture, or cruel, inhuman and
degrading treatment, or punishment and other forms of ill-treatment;

- monitoring detention of foreign nationals and the execution of administrative
expulsion, transfer or transit of detained foreign nationals and of the punishment of
expulsion imposed on foreign nationals placed in banishment custody or serving
prison sentences;

- supervision of observation of international treaties regarding rights of individuals with
disabilities (including, but not limited to the Convention on the Rights of Persons with
Disabilities — the CRPD);
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- competence in the field of free movement of citizens of the EU/EEA and their family
members.

In addition, from 1 January 2018, the Ombudsman is also competent to carry out the
following activities in relation to workers from other EU countries:

(a) providing methodological assistance to citizens of the European Union when initiating
proceedings on the grounds of discrimination;

(b) carrying out surveys and analysis of the exercise of the right of free movement of
citizens of the European Union;

(c) publishing reports and recommendations on questions relating to the exercise of the
rights of EU citizens;

(d) publishing up-to-date information on the rights of the citizens of the European Union
in Czech and at least one other official language of the European Union;

(e) ensuring the exchange of available information with relevant national, international
and international bodies.

Another bill - also in effect from 1 January 2018 - introduced a new obligation for the
Ombudsman to monitor the execution of international treaties relating to the rights of
individuals with disabilities. The Ombudsman will thus serve as the national CRPD
monitoring mechanism. For this purpose, the Ombudsman will:

(a) promote the fulfilment of the rights of people with disabilities and propose measures
to protect them;

(b) carry out research;

(c) publish reports and issue recommendations on questions relating to the fulfilment of
rights of people with disabilities;

(d) and ensure the exchange of available information with relevant national and
international bodies.

This step is in accordance with the concluding observations of the UN Committee on the
Rights of Persons with Disabilities of 10 April 2015 in which the committee recommended
that the Ombudsman adopt the role of the independent monitoring mechanism.

Accordingly, the Ombudsman established a council, consisting mainly of representatives of
NGOs protecting individuals with disabilities. The purpose of the council is to advise the
Ombudsman when it acts as the monitoring body. The council meets on a regular basis.

Further, the Ombudsman has the power to file an application for the annulment of
regulatory acts (legislation other than laws, e.g. regulations of the Government or
ministries) with the Constitutional Court if there is a conflict with the constitutional law.
Furthermore, on the invitation of the Constitutional Court, the Ombudsman can be an
intervener in proceedings regarding constitutional complaints. This competence has
repeatedly been exercised by the Ombudsman. For example, on 28 February 2018, the
Ombudsman entered the proceedings regarding the annulment of provisions of the Act on
assistance in material need. The Ombudsman also has a role of amicus curiae in cases that
they have examined prior to the court proceedings, although their opinions are not binding
for the court. The Ombudsman can be a guardian, usually of children, in proceedings before
the Constitutional Court. Furthermore, if the Ombudsman proves serious public interest,
they can file an action to a court against an administrative body.

The Ombudsman does not have any other competence relating to human rights and is not
obliged to carry out UN reporting (besides the CRPD reporting stated above).

The office of the Ombudsman has a separate department for non-discrimination matters

within the legal division of the office. This department is responsible for all legal matters
relating to equality and non-discrimination. It consists of a head and 14 other lawyers,
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which represents approximately 7 % of the total headcount of the office. There is no
information available regarding the budget dedicated to the equality mandate.

Notwithstanding some of the current Ombudsman’s public comments, the Czech
Ombudsman remains active in the field of non-discrimination. This can be evidenced by
several opinions and recommendations published in this area, as well as a number of cases
where the Ombudsman has taken action.

d) Status of the designated body/bodies — general independence
i) Status of the body

The Czech Ombudsman represents a legal body that is entirely separate from other
administrative bodies and possesses a separate legal personality.

Both the Ombudsman and the Deputy Ombudsman are elected by the Chamber of Deputies
of the Czech Parliament for a period of six years. Candidates are proposed by the President
and the Senate of Czechia.

The Czech Ombudsman has the power to freely recruit and manage their staff (except for
the Deputy Ombudsman) and is authorised to carry out all rights and responsibilities of an
employer towards all staff with the exception of the Deputy Ombudsman, who can be
recalled only as described below.

The Czech Ombudsman is responsible to the Chamber of Deputies of the Czech Parliament.
The Ombudsman is obliged to submit an annual report on their activity by 31 March of the
following year to the Chamber, following which the report will be published. In addition,
the Ombudsman must inform the Chamber about their office’s activities every three
months.

i) Independence of the body

The Czech Ombudsman and the Deputy Ombudsman can only be recalled from their
positions by the Chamber in a situation where they have carried out activities that are not
compatible with the position of the Czech Ombudsman, or if they were found to be a
member of a political party or political movement. They can only be criminally prosecuted
with the prior consent of the Chamber; where such consent is withheld, any prosecution
must be suspended until the end of the term of the Ombudsman.

The Czech Ombudsman is fully independent as per Section 5 of the Act on the Public
Defender of Rights and cannot receive any binding instructions from any other state
authorities. The law does not provide for any process to recall the Ombudsman (or the
Deputy Ombudsman) from their position as a result of the way in which they manage the
office, a lack of activity or political disagreement with their approach. Public authorities,
including criminal authorities, are only entitled to inspect or remove the Ombudsman'’s files
with the consent of a court, and with the consent of the Ombudsman or the Head of the
Chamber of Deputies.

In practice, the Ombudsman has a high level of independence. The Ombudsman has
sufficient room to determine the scope of the office’s activities and objectives and there
seem to be no strong political pressures in respect of the way in which the Ombudsman
acts.
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e) Grounds covered by the designated body/bodies

The Ombudsman deals with the following grounds in relation to non-discrimination: sex,
race, ethnic origin, sexual orientation, age, disability, religion, belief or other conviction,
nationality and EU citizenship.

The non-discrimination department consists of 15 lawyers. Some of the lawyers act as
subject matter experts for certain grounds and/or areas of material scope.

According to the law, the Ombudsman is obliged to pay sufficient attention to all of the
grounds. There is no evidence to show that the Ombudsman would pay greater attention
to some grounds while neglecting others. The attention paid to some of the grounds can
be influenced by the number of cases received for each of the grounds (as detailed below).
Furthermore, the Ombudsman sometimes announces initiatives to raise public discussion
about some of the grounds (for example, in 2018, age discrimination was announced as
an area of interest for the upcoming year with events being organised and documents
being produced in relation to that topic).

f) Competences of the designated body/bodies — and their independent exercise
i) Independent assistance to victims

In Czechia, according to Section 21(b) of Act No. 349/1999, on the Public Defender of
Rights, the designated body has the competence to provide independent assistance to
victims. Such assistance usually includes an analysis of the case, including obtaining an
opinion of the other party, and advice whether - according to the legal opinion of the
Ombudsman - discrimination has happened and what measures the victim can take. In
addition, the office of the Ombudsman can provide the victim with guidance on how to
enforce their rights and could refer the victim to cooperating lawyers specialising in the
area of discrimination.

ii)  Independent surveys and reports

In Czechia, according to Section 21(b) of Act No. 349/1999, on the Public Defender of
Rights, the designated body has the competence to conduct independent surveys and
publish independent reports. Within this competence, the Ombudsman may freely
determine the scope of the survey, gather and analyse all necessary data and issue a
report summarising the findings. In practice, this competence is used less frequently than
the competence to issue recommendations.

iii) Recommendations

In Czechia, according to Section 21(b) of Act No. 349/1999, on the Public Defender of
Rights, the designated body has the competence to issue independent recommendations
on discrimination issues. Such recommendations are usually issued in situations where,
according to the knowledge of the Ombudsman (based on research by the non-
discrimination team, complaints received, interactions with other stakeholders etc.), there
is either an issue with unclear interpretation of non-discrimination law, or there is
widespread incorrect interpretation. In such cases, the Ombudsman usually issues a
recommendation on how the law should be interpreted.

In 2020, the Ombudsman issued several recommendations, notably those arising from its
research regarding the case law of Czech courts (see section 6.1(d), above).?3! These
include changes to the provisions of the Anti-Discrimination Act to ensure compliance with

231 pyblic Defender of Rights (2020), Rozhodovani &eskych soudi o diskrimina&nich sporech 2015-2019
(Discrimination case law of Czech courts 2015-2019), available at:
https://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/2020-vyzkum judikatura-DIS.pdf.
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the Civil Code, extending the concept of sharing the burden of proof to all discrimination
fields and grounds, reducing the court fees, introducing actio popularis, expressly
mentioning discrimination by association in the Anti-Discrimination Act and other
measures.

iv)  Other competences

Under the law, the only other competence, not mentioned above, is to exchange available
information with competent European bodies. Other activities of the Ombudsman not
regulated by the law include issuing publications, and the promotion and support of good
practice and so on. These activities are exercised in an independent manner, and the
comments above would fully apply here.

g) Legal standing of the designated body/bodies

In Czechia, the designated body, i.e. the Czech Ombudsman, does not have legal standing
to:

- bring discrimination complaints (on behalf of identified victims) to court;

- bring discrimination complaints (on behalf of non-identified victims) to court;

- bring discrimination complaints ex officio to court;

- intervene in legal cases concerning discrimination, such as amicus curiae (except
for proceedings in front of the Constitutional Court).

There have been ongoing discussions regarding the extension of the powers of the
Ombudsman to cover judicial proceedings in discrimination cases that have never been
successful. As a result, the competence of the Ombudsman is limited to the assistance
provided to victims of discrimination, described above. In addition, the Ombudsman
established cooperation with certain law firms that — with assistance of the NGO, Pro Bono
Aliance - offer free legal assistance (including representation in court disputes) to some
victims of discrimination.

The Ombudsman is not expressly provided with a right to intervene in legal cases
concerning discrimination, with one exception. In the Constitutional Court, in cases where
the Ombudsman has previously been involved, the court may request the Ombudsman to
provide an opinion. Such an opinion is not binding for the court although it may help the
court understand the wider context of the case and obtain an opinion regarding the
application of non-discrimination rules.

h)  Quasi-judicial competences

In Czechia, the body is not a quasi-judicial institution. The Ombudsman does not have the
power to issue any decisions that would be binding upon parties, or even impose sanctions.
The Ombudsman’s competence is limited to investigating complaints and issuing non-
binding recommendations. As a result, the Ombudsman does not consider itself as a quasi-
judicial body (although this may be subject to discussion).

i) Registration by the body/bodies of complaints and decisions

In Czechia, the body registers the number of inquiries received, complaints of
discrimination made, and decisions.

The data on complaints and decisions is available to the public.
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In 2020, the Ombudsman registered 353 new complaints of discrimination (50 complaints
fewer than in 2019).232 Of these complaints, 97 related to employment, 86 related to
provision of goods and services, 51 related to other areas, 41 related to public
administration, 37 complaints related to education, 23 complaints related to housing, 18
complaints related to healthcare, 17 complaints related to social services, and 1 complaint
related to membership of unions and professional bodies (some of the complaints referred
to more areas). Most complaints (139) did not refer to any discrimination grounds; 77
complaints related to disability, 50 complaints related to age, 40 complaints related to
gender, 32 complaints referred to race and ethnic origin, 27 complaints related to
nationality, 23 complaints referred to EU citizenship, 11 to religion and 8 to sexual
orientation. Some complaints contained more than one discriminatory field or grounds,
which explains why the number of fields and grounds of complaints is larger than the total
number of complaints. As of 31 December 2020, discrimination had been proven in 17
cases (8 cases of direct discrimination, 8 cases of indirect discrimination and 1 case of
harassment/instruction to discriminate). However, many of the cases had not been closed
by the end of the year.233

1) Roma and Travellers

The Czech Ombudsman is not entitled or even required to treat any vulnerable group as a
priority issue, nor does the Anti-Discrimination Act require this. It is obliged to focus on all
discrimination grounds. However, given the current landscape in Czechia, the Czech
Ombudsman seems to be aware that the Roma community is one of the main groups that
is potentially endangered by discrimination. Such increased attention can be documented
by a higher number of recommendations of the Ombudsman relating to discrimination
against Roma (see section 7(f)(iii) above).

Discrimination against Travellers does not seem to be relevant in Czechia.

232 Defender of Rights (Ombudsman) (2021), Vyroéni zprava (Annual Report);
https://www.ochrance.cz/dokument/2020/vy roc ni zpra va 2020.pdf.
233 Defender of Rights (Ombudsman) (2021), Vyroéni zprava (Annual Report);
https://www.ochrance.cz/dokument/2020/vy roc ni zpra va 2020.pdf.
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8 IMPLEMENTATION ISSUES

8.1 Dissemination of information, dialogue with NGOs and between social
partners

a) Dissemination of information about legal protection against discrimination (Article 10
Directive 2000/43 and Article 12 Directive 2000/78)

The Ombudsman carries out continuous activity to disseminate information about legal
protection against discrimination. This includes seminars for professionals, flyers and
recommendations for the wider public, information published on the website, annual
reports, and events etc.

b) Measures to encourage dialogue with NGOs with a view to promoting the principle of
equal treatment (Article 12 Directive 2000/43 and Article 14 Directive 2000/78)

The Ombudsman actively partners with NGOs. There are regular roundtables to facilitate
discussion and the exchange of experience between the Ombudsman and representatives
of selected NGOs. The Ombudsman seems to take the comments coming from the NGOs
into account when determining its priorities and activities.

C) Measures to promote dialogue between social partners to give effect to the principle
of equal treatment within workplace practices, codes of practice, workforce
monitoring (Article 11 Directive 2000/43 and Article 13 Directive 2000/78)

Promoting dialogue between social partners with regard to the principle of equal treatment
in practices within the workplace is a task that comes under the competence of the
tripartite agreement (bringing together stakeholders in the labour market: employers,
trade unions and the Government) and the Ministry of Labour. However, there have been
no further significant developments or opportunities in this respect.

d) Addressing the situation of Roma and Travellers

The Government Council for Roma Minority Affairs is a permanent advisory body of the
Government of Czechia on issues related to Roma integration. The Agency for Social
Inclusion is a body established by the Government to address Roma issues in socially
excluded communities. Specific tasks are performed by the Government Council for Human
Rights, the Governmental Council for Equality of Women and Men and the Governmental
Council for National Minorities.

The main actions of the Government include educational activities targeting young people
and professional groups such as the police, members of the armed forces, judges and state
prosecutors. Educational activities for professional groups typically include training and
seminars on racially motivated crimes.

Discrimination against Travellers does not seem to be relevant in Czechia.

8.2 Measures to ensure compliance with the principle of equal treatment (Article
14 Directive 2000/43, Article 16 Directive 2000/78)

a) Compliance of national legislation (Articles 14(a) and 16(a))
Czechia has taken the necessary measures to ensure that any laws, regulations and

administrative provisions contrary to the principle of equal treatment are abolished (Article
14(a) of Directive 2000/43 and Article 16(a) of Directive 2000/78).
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If a law violated this principle, the Charter of Fundamental Rights and Freedoms would be
applicable and would prevail. More specifically, Article 1 and Article 3(1) of the Charter
contain the general principle of equality and equal treatment for all citizens. Any law in
violation of those provisions could be reviewed and cancelled by the Constitutional Court.

Following the transposition of the non-discrimination directives, Czech national law was
amended to comply with them. Currently, there are no laws, regulations and administrative
provisions in effect that would violate the principle of equal treatment.

b) Compliance of other rules/clauses (Articles 14(b) and 16(b))

Czechia has taken the necessary measures to ensure compliance with Article 14(b) of
Directive 2000/43 and Article 16(b) of Directive 2000/78.

Full compliance of local contracts, collective agreements, internal rules of businesses and
the rules governing independent occupations, professions, workers' associations or
employers' associations with equal treatment principles is primarily ensured by the wide
Anti-Discrimination Act and the rules lex specialis derogat legi generali and lex posteriori
derogat legi priori. Specifically with regards to collective agreements, the Supreme Court
has confirmed in a renowned case?3* that their content must be compliant with equal
treatment rules.

According to the Section 580 of the Civil Code, any legal act, including a list of types of
contracts, contrary to good morals or the law is null and void.?3>

This is also reflected in labour law. Employers must ensure the protection of employees
against discrimination, follow the principle of equal treatment and promote equality
(Section 1(1)(a), Section 16(1)(2), Section 110 of the Labour Code). Furthermore,
Sections 69 to 72 of the Labour Code regulate the annulment or cancellation of an
employment contract in unlawful cases.?3¢

The author of this report is not aware of any regulations or rules that are manifestly
contrary to the principle of equality that remain in force in Czechia.

234 Supreme Court, No. 21 Cdo 5763/2015, 18 January 2017,
http://www.nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/57FAF5FF6117C51AC12580EB004C8E48?0p
enDocument.

235 Act No. 89/2012, Civil Code (Zakon & 89/2012 Sb., ob&ansky zakonik), 3 February 2012;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=89~2F2012&rpp=15#seznam.

236 Act No. 262/2006, Labour Code, 21 April 2006, Section 265;
https://portal.gov.cz/app/zakony/zakon.jsp?page=0&nr=262~2F2006&rpp=15#seznam.
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9 COORDINATION AT NATIONAL LEVEL

Coordination of issues regarding anti-discrimination on all the grounds covered by this
report is divided mainly between:

- The Public Defender of Rights (Ombudsman)?3? - Anti-Discrimination Act in general

- The Government Council for National Minorities?3® - advisory, initiative and co-
ordinating body of the Government

The Government Council for National Minorities is concerned with matters of policy towards
national minorities and their members. The Council consists of the members of ministries,
the Office of the President of Czechia, the Office of Public Defender of Rights, the
Government Commissioner for Human Rights and one or two representatives of 14 national
minorities in Czechia.

- The Government Council for Roma Minority Affairs?3® - initiative and advisory body
of the Government

The Government Council for Roma Minority Affairs assists on a systematic basis in the
integration of Roma community. The Council supports cooperation of ministries and
provides groundwork documents for the creation and application of Government policy in
relation to Roma communities.

- The Ministry of Labour and Social Affairs?*° - employment and labour relations, social
benefits

The Ministry of Labour and Social Affairs is an authority of the state administration for
social and labour relations, safety of labour, employment and retraining, collective
bargaining, wages and other remuneration for work, pension security, health insurance,
sickness benefits, social care, working conditions of women and young people, legal
protection in maternity, family and childcare, care for citizens with special assistance
requirements and other wage and social policies.

- The Ministry of the Interior?4! - service by members of the security forces

The Ministry of the Interior is a central authority of the state administration for internal
affairs, in particular for public order and other matters relating to internal security within
its defined scope of competence, including: supervision of road traffic protection; first
names and surnames; registers of births, marriages and deaths; nationality; identity
cards; residence reporting; register of inhabitants and personal identification numbers; the
right of association and the right of assembly; registration of organisations with
international links; public collections; maintaining archives; firearms and ammunition; fire
protection; travel documents; granting residence to foreign nationals and refugee status;
the territorial structure of the state, national borders, their surveying, maintenance and
documentation; state symbols; state, economic and service secrets.

237 For further information see: www.ochrance.cz/.

238 For further information see: http://www.vlada.cz/en/pracovni-a-poradni-organy-vlady/rnm/historie-a-
soucasnost-rady-en-16666/.

239 For further information see: http://www.vlada.cz/en/ppov/zalezitosti-romske-komunity/the-council-for-
roma-community-affairs--50634/.

240 For further information see: https://www.mpsv.cz/.

241 For further information see: http://www.mvcr.cz/mvcren/.
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- The Ministry of Defence?#? - service by members of the armed forces

The Ministry of Defence is a central authority of the state administration for ensuring the
defence of Czechia; it controls the armed forces of Czechia and administers military training
areas. As an authority for ensuring the nation’s defence, it contributes to the formation of
a strategy for the military defence policy of the country, prepares concepts for operations
planning of the state territory's defence, and suggests necessary defence arrangements to
the Government, to the Defence Council of Czechia, and to the President of Czechia. In
addition to other duties related to the defence of the country it calls up citizens of Czechia
for military service. It organises co-ordination with the armed forces of other countries
within the framework of European security structures.

- The Ministry of Health — health services?*3

The Ministry of Health is a central authority of the state administration for: healthcare;
public health protection; health research activities; directly controlled health facilities;
handling drugs, preparations, and other agents; search, protection and use of natural
health resources, natural spas and mineral water resources, medicaments and technical
equipment for prevention, diagnostics and treatment of people; health insurance; and the
health information system. The Czech Spa Inspectorate is also part of the Ministry of
Health. The Inspectorate of Narcotic Drugs and Psychotropic Substances is also an
organisational part of the Ministry of Health.

- The Ministry of Justice?** - state administration of courts and public prosecutors’
offices

The Ministry of Justice is a central authority of the state administration for courts and public
prosecutors’ offices. The Ministry of Justice issues legal judgments concerning credit and
guarantee agreements to which Czechia is a party. The Ministry of Justice is the central
authority of the state administration for the prison system; the Prison Service of Czechia
is subordinated to the ministry. The Ministry of Justice acts for Czechia in the course of
complaints settlement concerning breaches of the Convention for the Protection of Human
Rights and Fundamental Freedoms and its Protocols. The ministry fulfils tasks connected
with the legislative activities of the Government.

Since December 2017, following the abolition of the position of the Minister for Human
Rights, Equal Opportunities and Legislation, the Ministry of Justice is also responsible for
human rights, and the Minister of Justice chairs the Government Legislative Council.

- The Ministry of the Regional Development - housing?*>

The ministry was established and started its activities on 1 November 1996. Its activities
are focused on the following areas: regional policy including regional business support;
housing policy; housing and business accommodation development; territorial planning;
housing-related legislation; investment policy; tourism.

- The Ministry of Education - education?4®
The Ministry of Education, Youth and Sports is a central authority of the state

administration for preschool facilities, school facilities, elementary schools, secondary
schools and universities, for science policy, research and development including

242 For further information see: http://www.army.cz/en/.

243 For further information see: https://www.mzcr.cz/.

244 For further information see: http://portal.justice.cz/.

245 For further information see: http://www.mmr.cz/ministerstvo.

246 For further information see: http://www.msmt.cz/index.php?lang=2.
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international cooperation in this sphere, for science degrees, for state policy related to
children, youth, sports, tourism and sport representation.

There is no general anti-racism or anti-discrimination national action plan.
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10 CURRENT BEST PRACTICES
- Free legal help to victims of discrimination

In 2012 the Czech Ombudsman established cooperation with the NGO Pro Bono Aliance (a
pro bono alliance), which arranges free legal assistance to certain victims of discrimination,
who have been very probably discriminated according to the Czech Ombudsman. Special
assistance is provided on the basis of a contract between a complainant (client) and a
cooperating law firm or lawyer involved in a pro bono clearing-house served by Pro Bono
Aliance. Since 2012, Pro Bono Aliance has arranged legal representation in more than 15
discrimination cases from the Ombudsman. These are all cases where the Ombudsman
found discrimination.

According to Section 21b of Act No. 349/1999 on the Public Defender of Rights, the
Ombudsman only has the authority to help victims of discrimination and their legal
representatives in the phase of filing the lawsuit against discrimination and therefore, after
the lawsuit has already been filed with the court, the Ombudsman should not have direct
contact with or influence over it. However, it is quite common for the Ombudsman to file
third-party interventions where possible, such as at the proceedings before the
Constitutional Court.

- Situation testing

The Czech Ombudsman is not allowed to use situation testing and its employees should
not be the ones who carry out such testing in practice. However, the Ombudsman
cooperates with certain NGOs that use situation testing as one of the measures available
to discover and fight discrimination in practice. The Ombudsman has been supportive of
this practice.

- Promoting non-discrimination among Roma

o There is a variety of socially conscious real estate agencies (Fair Housing in
Prague, More than just housing in Plzen) that aim to help people who are
disadvantaged in the housing market, especially those facing discrimination and
prejudices, including the Roma community.?*” Several towns are establishing
more municipal social housing. For example, the town of Chomutov intends to
improve the current housing situation. The town bought 16 apartments and
turned them into social housing for those in need, especially single parents and
people with disabilities.?*8

o There are ongoing discussions on compensating victims of forced sterilizations;
a draft bill is being reviewed in the Parliament but it is unclear whether it will
be approved.?*°

247 Hatefree (2019), ‘Plzefi ma novou realitku. Pom{ze k bydleni lidem &elicim diskriminaci i majitelGm bytd’
(Plzerl has a new real estate agency. It will help people facing discrimination and the property owners) -
article, available at: https://www.hatefree.cz/blo/clanky/3241-realitka-plzen. Hatefree is a Government
programme.

248 Romea (2020), ‘Agentura pro socialni zaclefiovani chvali postup Chomutova, ktery vykupuje byty od
soukromnikd a vytvari bydleni pro potifebné’ (Agency for Social Inclusion praises the steps of Chomutov,
which is purchasing apartments from private entities and creating social housing) — news article, 1
September 2020, available at: www.romea.cz/cz/zpravodajstvi/domaci/agentura-pro-socialni-zaclenovani-
chvali-postup-chomutova-ktery-vykupuje-byty-od-soukromniku-a-vytvari-bydleni-pro-potrebne.

249 Czech Television (2019), 'Protipravné sterilizovani muzi a zeny se zfejmé dockaji odskodnéni’ (Forcefully
sterilised men and women might probably expect the compensation) - news article, 8 May 2019, available
online at: https://ct24.ceskatelevize.cz/domaci/2888444-protipravne-sterilizovani-muzi-a-zeny-se-zrejme-
dockaji-odskodneni.
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o The Council for Roma Minority Affairs has stated the need to conduct a study
to map the state of property of the Roma and Sinti community in years 1938-
1945 and its war confiscation.2%0

o A new Roma and Sinti Centre will be opened in Prague; the Museum of Roma
culture started preparations for the creation of a new centre focusing on the
Holocaust of Roma and Sinti and their culture.?5?

No best practices have been identified in relation to the use of artificial intelligence (AI) to
improve the effective implementation of the national legislation transposing the directives.

250 The Government Council for Roma Minority Affairs (2019). ‘Usneseni ¢. 13/2019 (Resolution No. 13/2019)’,
available at: https://www.vlada.cz/assets/ppov/zalezitosti-romske-komunity/aktuality/Zapis-z-Rady-21-10-
2019.pdf.

251 Romea (2020), ‘Muzeum romské kultury zahajilo pfipravy na vznik Centra Romd a Sintl v Praze’ (Museum
of Roma culture has started to prepare the Centre of Roma and Sinti in Prague) - news article, 19 March
2020, available at: www.romea.cz/cz/zpravodajstvi/domaci/muzeum-romske-kultury-zahajilo-pripravy-na-
vznik-centra-romu-a-sintu-v-praze.
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11 SENSITIVE OR CONTROVERSIAL ISSUES
11.1 Potential breaches of the directives at the national level

The main issue regarding transposition of the Racial Equality Directive 2000/43/EC is
securing equal access in practice to education for Roma children.?>? Despite the significant
development that has occurred since the judgment in D. H. and Others, in the amendment
of the Schools Act No. 82/2015, the segregation of Roma children in education is still an
issue. Such segregation takes the form both of placing Roma children into schools/classes
for pupils with special needs, as well as in mainstream basic schools where classes for
Roma children may be formed in areas where Roma communities are concentrated.
Although the legislation has been changed, this issue has not changed with any legal reform
and discriminatory practices may still be seen.

In the author’s view, another potential point of non-compliance with EU law might be
found in relation to the wording of Section 10 of the Anti-Discrimination Act, which states
that victims of discrimination can be awarded monetary compensation for non-pecuniary
damage as a subsidiary remedy. Specifically, Section 10 of the Anti-Discrimination Act
provides that should none of the forms of redress appear adequate, the victim of
discrimination also has the right to monetary compensation for non-pecuniary damage.
Although the monetary compensation for non-pecuniary damage should be awarded
alongside another form of redress, in Czechia, it inherently represents a subsidiary
remedy.?>3 As a result, the author has doubts whether this provision is in compliance with
Article 15 of Directive 2000/43/EC - stating that payment of compensation to the victim
must be effective, proportionate and dissuasive - as well as of Article 17 of Directive
2000/73/EC and Article 8d of Directive 1002/73/EC.

There is no legislation expressly prohibiting discrimination based on association with
persons with particular characteristics. Judicial interpretation is needed to reach a clear
conclusion as to whether discrimination based on association is prohibited by Czech
legislation.

There are almost no existing activities to promote dialogue between social partners to give
effect to the principle of equal treatment within workplace practices, codes of practice and
workforce monitoring (Article 11 of Directive 2000/43/EC and Article 13 of Directive
2000/78/EC).

As discussed in section 4.3 above, the Czech Ombudsman has also expressed concerns
about the compliance of Act No. 361/2003 on service by members of the security forces
and Act No. 221/1999 on service by members of the armed forces with Directive
2000/78/EC. These acts provide for a complete exclusion of some discrimination grounds
(age and/or disability) from the equal treatment principle within the public service relations
regulated by such acts. There appears to be no justification for such a broad exception,
and the Ombudsman has found a breach of the UN Convention on the Rights of Persons
with Disabilities and the Convention for the Protection of Human Rights and Fundamental
Freedoms.

11.2 Other issues of concern

There are still only a limited number of discrimination cases brought before Czech courts.
Bringing a case to court is widely considered by the public as the last resort. People prefer
to solve their problems by alternative means, because they have insufficient trust in the
justice system as well as for other social and legal reasons discussed above.

252 The Ombudsman uses the term ‘segregation’; however, this term is not defined by Czech legislation.

253 Public Defender of Rights (Ombudsman) (2015), Diskriminace v CR: Obét diskriminace a jeji pfekazky v
pristupu ke spravedinosti (Discrimination in the Czech Republic: Victims of discrimination and obstacles to
the access to justice), pp. 99-100.
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The resolution of structural issues does not reside primarily in the area of enforcement and
sanctions, rather it is primarily an issue for the political agenda - a matter for political
parties in government to treat as a priority. The root of the problem is not in the area of
the implementation of legislation, but rather in the lack of systematic Government policy.
Recent Governments have not paid much attention to issues of human rights in general,

including the discrimination agenda. Effective Government policies to combat the structural
roots of discrimination have not been developed.
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12 LATEST DEVELOPMENTS IN 2020

12.1 Legislative amendments

There have been no legislative amendments in 2020.
12.2 Case law

Relevant discrimination ground(s): ethnic origin

Name of the court: Supreme Administrative Court

Date of decision: 29 April 2020 )

Name of the parties: Anonymous v. Municipality of the city Usti nad Labem

Reference number: 3 Ads 91/2018

Link: https://forumhr.eu/wp-content/uploads/2020/05/NSS rozsudek usti.pdf

Brief summary: In Czechia, municipalities may declare a certain part of their territory to
be an area with an increased occurrence of socially undesirable phenomena. Subsequently,
no individual could claim supplementary housing benefit there.

In 2018, this measure was applied by the town Usti nad Labem and it declared a housing
benefit-free zone in some parts of the city. A lot of people were affected by this measure,
including a Roma family which was forced to move out of their accommodation.?>*

The family decided to challenge the local decree before court. It turned to the local
administrative court and demanded the measure be revoked. The first instance court
dismissed their claim for a lack of active procedural legitimacy as, in its view, the family
had not proved sufficient interference with their rights. However, the Supreme
Administrative Court annulled the previous judgment and returned the case to the first
instance court with the argument that it had not dealt sufficiently with a possible
interference with the right to housing, the right to family and private life, and the right to
an adequate standard of living.

Although this case is not a typical discrimination case it is an important decision in the area
of housing, particularly segregation in housing. A potential issue of indirect discrimination
has not been addressed.

The case is now being again reviewed by the first instance court.

Relevant discrimination ground(s): age

Name of the court: Supreme Court

Date of decision: 18 May 2020

Name of the parties: Anonymous v. UNIPETROL RPA s.r.o.

Reference number: 21 Cdo 68/2020

Link:

https://nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/0B748065E842B48AC12585C
10037209F?0openDocument&Highlight=0,null,diskriminace

Brief summary: An employee claimed age discrimination in connection with a decision by
his employer to terminate his employment by way of notice instead of offering him a mutual
termination agreement with an increased termination package. The employee argued that
the employer’s decision not to propose a mutual termination was due to his age.

The court ruled that, in general, employers are free to decide whether they offer a mutual
termination agreement or proceed with notice. No age discrimination aspect was found in
the employer’s approach and the case was dismissed.

3% Forum Human Rights (2020), ‘Romska rodina z Ustecké ubytovny uspéla u NSS, spor se po dvou letech
vraci pred krajsky soud’ (Roma family from the hostel in Usti nad Labem succeeded before SAC, the case
will return in front of the Regional Court) - news article, 15 May 2020, available at:
https://forumhr.eu/cs/romska-rodina-z-ustecke-ubytovny-uspela-u-nss-spor-se-po-dvou-letech-vraci-pred-

krajsky-soud/.
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Relevant discrimination ground(s): age, gender, disability

Name of the court: Supreme Court

Date of decision: 29 April 2020

Name of the parties: Anonymous v. Czech Republic — General Financial Directorate
Reference number: 21 Cdo 3516/2018

Link:

https://nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/1F7C1628AA2896A8C12585B
1001918E4?0openDocument&Highlight=0,null,diskriminace

Brief summary: A claimant who was dismissed from employment raised several claims
including unfair dismissal, public apology and compensation of non-pecuniary damages.
One of his claims related to discrimination in remuneration (being put on a lower salary
level than other employees doing comparable jobs, not being awarded annual bonuses).
The Supreme Court ruled that both cases could potentially give rise to discrimination (and
rejected an argument that annual bonuses cannot be discriminatory due to their
discretionary nature). As the first and second instance courts did not consider all the
necessary elements and did not review all the submitted evidence, the Supreme Court
cancelled their decisions and returned the matter to the first instance court for further
review.

90


https://nsoud.cz/Judikatura/judikatura_ns.nsf/WebSearch/1F7C1628AA2896A8C12585B1001918E4?openDocument&Highlight=0,null,diskriminace
https://nsoud.cz/Judikatura/judikatura_ns.nsf/WebSearch/1F7C1628AA2896A8C12585B1001918E4?openDocument&Highlight=0,null,diskriminace

ANNEX 1: MAIN TRANSPOSITION AND ANTI-DISCRIMINATION LEGISLATION

Country: Czechia
Date: 31 December 2020

Title of the law: Act No. 2/1993, Charter of fundamental rights and freedoms
Abbreviation: Charter

Date of adoption: 16 December 1992

Latest amendments: Act No. 162/1998

Entry into force: 1 January 1993

Web link:

http://www.usoud.cz/fileadmin/user upload/ustavni soud www/Pravni uprava/AJl/Listin
a English version.pdf

Grounds covered: sex, race, colour, language, religion or belief, political or other
orientation, national or social origin, adherence to national or ethnic minority, property,
birth or other status

Constitutional law

Material scope: Fundamental rights declared by the Charter

Principal content: Fundamental rights declared by the Charter

Title of the law: Act No. 198/2009, Anti-Discrimination Act

Abbreviation: Anti-Discrimination Act

Date of adoption: 23 April 2009

Entry into force: 1 September 2009/1 December 2009

Latest amendments: Act No. 365/2017

Web link:

https://www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/pravni predpisy/Anti-
discrimination-Act.pdf

Grounds covered: race, colour, ethnic origin, ‘nationality’ (ndrodnost), sex, sexual
orientation, age, disability, religion or belief

Civil, administrative law

Material scope: Public employment, private employment, access to goods or services
(including housing), social protection, social advantages, education

Principal content: Prohibition of direct and indirect discrimination, reasonable
accommodation, harassment, instruction to discriminate, creation of a specialised body

Title of the Law: Act No. 361/2003 on service by members of the security forces
Date of adoption: 23 September 2003

Latest amendments: Act No. 235/2018

Entry into force: 1 January 2007

Web link:
https://portal.gov.cz/app/zakony/zakonPar.jsp?idBiblio=55966&nr=361~2F2003&rpp=15
#local-content

Grounds covered: age, race, colour, sex, sexual orientation, religion and belief, political
orientation, national origin, ‘nationality’ (narodnost), ethnic or social origin, property, birth,
marital and family status or family duties, membership of trade unions and other
organisations

Labour law

Material scope: Public employment

Principal content: Prohibition of direct and indirect discrimination
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ANNEX 2: INTERNATIONAL INSTRUMENTS

Country: Czechia
Date: 31 December 2020
Instrument | Date of Date of Derogatio | Right of | Can this
signature ratificatio | ns/ individu instrument
n reservatio | al be directly

ns petition relied upon
relevant to | accepted | in domestic
equality ? courts by
and non- individuals?
discrimina
tion

European 21 February 18 March No Yes Yes

Convention 1991 1992

on Human

Rights

(ECHR)

Protocol 12, 4 November No No No No

ECHR 2000

Revised 4 November No No Ratified No

European 2000 collective

Social complaint

Charter S

protocol?
No

International | 7 October 23 No Yes Yes

Covenant on | 1968 December

Civil and 1975

Political

Rights

Framework 28 April 1995 | 18 No No Theoretically,

Convention December yes?5s

for the 1997

Protection of

National

Minorities

International | 7 October 23 No No Theoretically,

Covenant on | 1968 December yes?°6

Economic, 1975

Social and

Cultural

Rights

Convention 7 March 1966 | 29 No Yes Yes

on the December

Elimination 1966

of All Forms

of Racial

Discrimina-

tion

exclude direct applicability.

exclude direct applicability.
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Instrument | Date of Date of Derogatio | Right of | Can this
signature ratificatio | ns/ individu | instrument
n reservatio | al be directly

ns petition relied upon
relevant to | accepted | in domestic
equality ? courts by
and non- individuals?
discrimina
tion

ILO 25 June 1958 | 21 January | No No Yes

Convention 1964

No. 111 on

Discriminatio

n

Convention 30 September | 7 January No No Theoretically,

on the Rights | 1990 1991 yes?>’

of the Child

Convention 30 March 28 No No Yes

on the Rights | 2007 September

of Persons 2009

with

Disabilities

257 But it contains obligations of result which, in the author’s opinion, are formulated in such a way as to
exclude direct applicability.
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GETTING IN TOUCH WITH THE EU
In person
All over the European Union there are hundreds of Europe Direct information centres.

You can find the address of the centre nearest you at:
https://europa.eu/european-union/contact en.

On the phone or by email

Europe Direct is a service that answers your questions about the European Union.
You can contact this service: — by freephone:

00 800 6 789 10 11 (certain operators may charge for these calls), -

at the following standard number: +32 22999696, or — by email via:
https://europa.eu/european-union/contact en.

FINDING INFORMATION ABOUT THE EU
Online

Information about the European Union in all the official languages of the EU is available
on the Europa website at: https://europa.eu/european- union/index en.

EU publications

You can download or order free and priced EU publications from:
https://publications.europa.eu/en/publications . Multiple copies of free publications may
be obtained by contacting Europe Direct or your local information centre

(see https://europa. eu/european-union/contact en).

EU law and related documents

For access to legal information from the EU, including all EU law since 1951 in all the
official language versions, go to EUR-Lex at: http://eur- lex.europa.eu.

Open data from the EU

The EU Open Data Portal (http://data.europa.eu/euodp/en) provides access to datasets
from the EU. Data can be downloaded and reused for free, for both commercial and non-
commercial purposes.
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