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EXECUTIVE SUMMARY
1. Introduction

The ruling party currently governs the country in coalition with a party that the European
Commission against Racism and Intolerance (ECRI) has termed ‘ultranationalist/fascist’:
VMRO-BND.! 2 Bulgaria is a multi-ethnic and religiously diverse society. According to the
2011 census (the most recent one), the Turkish community amounts to 8.8 % of the
population and the Roma community 4.9 %.3 Muslims represent 10 % of the population;
Protestants 1.1 % and Catholics 0.8 %.* The majority self-define as Eastern Orthodox.
Vulnerable groups include the Roma; refugees/migrants; people with disabilities, especially
intellectual disabilities; people of non-traditional faiths; LGBT people; Muslims; Turks;
Jews; and Macedonians. Discrimination and hatred, including hate speech and hate crime,
against the Roma is pervasive, radical and unsanctioned. High-ranking public officials
engage in overt incitement to hatred and discrimination against the Roma, portraying them
as subhuman. In such cases, the Prosecutor’s Office, competent under the law for hate
crime and hate speech, takes no action. The equality body does not commence ex officio
proceedings in such cases.

Roma live in segregated housing in dire conditions, often suffering collective arbitrary
forced evictions. The European Court of Human Rights (ECtHR) found Bulgaria liable in
such a case.®> This ruling has not been implemented, and as a result Bulgaria is under
enhanced supervision by the Committee of Ministers of the Council of Europe. Roma are
plagued by long-term unemployment, with no access to training and jobs. They face
discrimination, including harassment, in access to healthcare and services. Children study
in segregated, substandard schools or have no schooling at all. The criminal justice system
targets them disproportionately for prosecution and punishment. The ECtHR found Bulgaria
liable in such a case.® Roma are denied equal protection under the law, including from hate
crime by officials and civilians. The ECtHR has found Bulgaria liable for a number of such
cases.” The legal system fails to protect Roma from political hate speech. As of 31
December 2020, proceedings in an emblematic anti-Roma hate speech case were pending
before the ECtHR.8 They lack representation and have no access to decision-making at any
level.

Jews, Muslims, those of non-traditional faiths and Turks suffer from manifestations of hate,
such as desecration of places of worship and violent demonstrations. The ECtHR found
Bulgaria liable in such a case.® As of 31 December 2020, proceedings in an emblematic
anti-Semitic hate speech case were pending before the ECtHR.1® Macedonians are denied

1 Internal Macedonian Revolutionary Organisation — Bulgarian National Movement (BbTpeluHa MakeaoHcka
PesontounoHHa OpraHusauus - bBenrapcko HaumoHanHo [ABumxeHue).

2 European Commission against Racism and Intolerance (ECRI), Report on Bulgaria, 16 September 2014.

3 National Statistical Institute, Mpe6posisaHe 2011 (Census 2011) p. 4, available at:
https://www.nsi.bg/census2011/NPDOCS/Census201 1final.pdf.

4 National Statistical Institute, fipe6posisaHe 2011 (Census 2011) p. 5, available at:
https://www.nsi.bg/census2011/NPDOCS/Census201 1final.pdf.

5 Yordanova and Others v. Bulgaria, No. 25446/06, 24 April 2012. (The case was represented by the author
of this report.)

6 Paraskeva Todorova v. Bulgaria, No. 37193/07. 25 March 2010.

7 See, among other authorities: Nachova and Others v. Bulgaria, Nos. 43577/98 and 43579/98; Anguelova
and Iliev v. Bulgaria, No. 55523/00.

8 Budinova and Chaprazov v. Bulgaria, No. 12567/13. At the cut-off date for this report, this case concerning
facts dating from 2005 was pending before the ECtHR. The case was decided after the cut-off date, on 16
February 2021. The Court found violations of the right to non-discrimination and the right to private life.
(The case was represented by the author of this report.) For analysis of the judgment, see M.S. Ilieva, ‘The
Rights of Others in Cases of Othering’, Strasbourg Observers, April 2021.

® Karaahmed v. Bulgaria, No. 30587/13, 24 February 2015. (The case was represented by the author of this
report.)

10 Behar and Gutman v. Bulgaria, No. 29335/13. At the cut-off date for this report, this case concerning facts
dating from 2005 was pending before the ECtHR. The case was decided after the cut-off date, on 16
February 2021. The Court found Bulgaria liable for unaddressed political anti-Semitic hate speech: violations
of Articles 8 and 14 of the Convention. (The case was represented by the author of this report.) For analysis



https://www.nsi.bg/census2011/NPDOCS/Census2011final.pdf.
https://www.nsi.bg/census2011/NPDOCS/Census2011final.pdf.
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2243579/98%22]}
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recognition of their identity (they are considered to be Bulgarian) and the courts refuse to
register their organisations. Local authorities interfere with their peaceful assemblies.
ECtHR has found Bulgaria liable in several such cases.!! Bulgaria is under enhanced
supervision by the Committee of Ministers of the Council of Europe for failing to implement
these judgments.

People with disabilities suffer from exclusion and disadvantage in education, employment,
access to services and participation. The architectural environment for service provision is
commonly inaccessible. The Supreme Administrative Court has found many enterprises
and public bodies liable for keeping their buildings inaccessible.'? LGBT people suffer from
hate speech and hate crime, as well as discrimination.!3

Equality case law is vibrant, albeit ridden with misconceptions and contradictions. Disability
rights enjoy an especially favourable reception by adjudicators. In 2018, driven by
communal mobilisation, three important disability rights laws were created — most notably,
the People with Disabilities Act (PDA) (in force as of 1 January 2019). A strong body of
case law on hate speech has developed. However, Roma and LGBT rights protection in
other cases is virtually non-existent.

2. Main legislation

The Protection Against Discrimination Act (PADA) 2004 is the main anti-discrimination law,
enacted to transpose the directives.!* It is a single equality law universally banning
discrimination on a range of grounds, including race/ethnicity, sex, religion/belief, sexual
orientation, disability and age, and providing uniform standards of protection and
remedies. The PADA as a whole complies with the directives, going beyond them in
significant aspects: universal material scope, an extended, open-ended list of grounds,
additional forms of discrimination, extended equality body powers and special judicial
redress. The PADA is actively invoked by individuals before the equality body and the courts
and the case law is extensive and growing.

Another equality law is the ground-specific People with Disabilities Act (PDA),> listing
positive and reasonable accommodation duties in a number of fields. The PDA was adopted
to secure rights under the Convention on the Rights of Persons with Disabilities (CRPD).
Other laws, governing specific fields, such as education, employment and public
procurement, provide for positive measures on grounds of disability and age.

Older abstract bans on discrimination exist in laws governing specific fields, as well as in
the Constitution, but implementation is lacking. Bulgaria is bound by international
instruments banning discrimination, including the European Convention on Human Rights
(ECHR) (but not Protocol 12), the European Social Charter (Revised), the International
Covenant on Civil and Political Rights, the International Covenant on Economic, Social and
Cultural Rights, the Convention on the Elimination of All Forms of Discrimination Against
Women, the Convention on the Elimination of All Forms of Race Discrimination, the
Convention on the Rights of Persons with Disabilities, and the Convention on the Rights of
the Child. The Constitution and binding international law are directly applicable by domestic

of the judgment, see M.S. Ilieva, ‘The Rights of Others in Cases of Othering’, Strasbourg Observers, April
2021.

1 See, inter alia, the judgment in United Macedonian Organisation Ilinden and Others v. Bulgaria (No. 2), No.
34960/04, 18 October 2011.

12 See, inter alia, Supreme Administrative Court (SAC), Decision No. 4177 of 13 April 2020 in Case No.
9533/2019; Decision No. 5473 of 11 May 2020 in Case No. 11868/2019.

13 More information is available in the ILGA-Europe Annual Review 2021, p. 35.

4 Protection Against Discrimination Act (PADA) (3akoH 3a 3awumTta oT AuckpumuHauums), adopted September
2003, entered into force January 2004, last amended January 2018.

15 people with Disabilities Act (PDA) (3akoH 3a xoparta c yBpexaanuns), adopted 18 December 2018, entered
into force 1 January 2019.
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courts and supersede conflicting legislation. They are enforceable against private parties,
as well as public bodies.

3. Main principles and definitions

The PADA prohibits and defines direct and indirect discrimination, including discrimination
by association and by presumption. The PADA defines direct discrimination as treating a
person on protected grounds less favourably than another person is treated, has been
treated, or would be treated in comparable circumstances. The PADA defines ‘on grounds
of’ as the actual, present or past, or assumed possession of one or more protected
characteristics by the person who has been discriminated against, or by another person
who is, in fact or presumed to be, associated with the person who has been discriminated
against, where the association is a cause for discrimination. The PADA does not permit any
general justification for direct discrimination.

The PADA provides for illustrative bans on specific discriminatory conduct in employment,
education and service provision. It provides for an exhaustive list of specific exceptions for
all protected grounds, including for genuine and determining occupational requirements,
for employers with a religious ethos and for maximum and minimum ages for access to
employment and education, requiring objective justification. It exempts different treatment
of non-nationals provided for under law and permits unjustified requirements for age and
length of service for purposes of retirement. Positive measures aimed at disadvantaged
groups are allowed.

The PADA defines indirect discrimination as, ‘placing a person or persons who have a
[protected] characteristic, or, who without having such a characteristic, together with the
former suffer less favourable treatment, or are placed at a particular disadvantage deriving
from an apparently neutral provision, criterion, or practice, unless the provision, criterion,
or practice are objectively justified with a view to a legitimate aim and the means to
achieving that aim are appropriate and necessary’. The definition is unclear, with the ‘suffer
less favourable treatment’ language causing adjudicators to confuse indirect discrimination
with direct discrimination. Furthermore, this definition does not make it clear that
hypothetical disparate impact (*would put’ as per the directives’ definitions) is covered.

The PADA expressly provides that harassment, incitement to discrimination and
victimisation constitute forms of discrimination. It defines harassment as any unwanted
conduct related to protected grounds and manifested physically, verbally or in any other
way that has the purpose or effect of violating the dignity of a person and of creating a
hostile, offensive or intimidating environment. Protection covers harassment by
presumption and association. Incitement to discrimination is defined as direct and
intentional encouragement of discrimination, including giving an instruction to
discriminate. The ‘intent’ element contravenes the directives. Victimisation is defined as:
a) less favourable treatment of a person who has taken, is presumed to have taken or will
presumably take any action against discrimination; b) less favourable treatment of a
person where a person associated with them has taken, is presumed to have taken or will
presumably take any action against discrimination; c) less favourable treatment of a
person who refused to discriminate. Action for protection against discrimination is defined
to include, but is not limited to, bringing proceedings before the equality body or the court
or testifying.

These definitions apply to all grounds. Multiple discrimination is defined as discrimination
on more than one protected grounds. The PADA places a positive duty on public bodies to
take as a priority positive measures for victims of multiple discrimination. Under the PADA,
the equality body hears cases of multiple discrimination with panels of five members rather
than three. The case law has failed to deal with the issues surrounding multiple
discrimination.



The PADA defines racial segregation, and provides that it is a form of discrimination.
However, it requires the separation to be ‘compelled’, in contravention of the directives’
definition of direct discrimination. The PADA provides for reasonable accommodation for
people with disabilities in employment and education. The limit of this duty is when ‘the
costs are unreasonably high and would seriously hinder’ the employer or educator.
According to the PDA, children with disabilities are entitled to general support and to
additional support in the pre-school and school education system. This support is a means
to ensure for them conditions for equal access to quality education and to inclusion. The
corresponding duty for educational institutions is an absolute one.

Under the PADA, authorities, employers and educators have duties to mainstream equality
and to take positive measures on all grounds. Liability is provided for abettors of
discrimination, as well as vicarious liability for employers and educators who fail to prevent
discrimination by third parties in places of work or study. A shift of the burden of proof is
envisaged: ‘In proceedings for protection against discrimination, after the party claiming
to have been discriminated against, produces (presents) facts from which an inference of
discrimination can be made, the respondent party must prove that the principle of equal
treatment was not breached.’

The case law is contradictory with regard to intent, with several decisions in 2020
effectively requiring intent. In cases concerning various grounds, the Supreme
Administrative Court (SAC) and the Supreme Court of Cassation (SCC), as well as lower
courts, have held that for discrimination to be found, different treatment had to be
‘conscious’.’® In 2019, in a case where the lower court had found no discrimination as the
treatment was not intentional, and the complainant had applied for cassation review,
asking the SCC to address specifically the question of the relevance or otherwise of intent,
the SCC declined to review the case without giving reasons.’

In 2020, the SAC (the final instance court for reviewing PADC decisions) held that extreme
anti-Roma public statements by a Deputy Prime Minister did not constitute harassment as
they did not target a specific individual.'® The SAC upheld the lower court’s decision that
the legislator had not intended to penalise ‘abstract’ verbal conduct directed against an
‘unidentifiable circle of subjects, including when those belong to a particular race [...]
religious, ethnic or other kind of social community’. The respondent ‘had not intended
negative consequences for a specific person or persons’. Furthermore, in another public
Roma negative stereotyping case against a high-ranking official, where the complainant
had not been personally targeted, the SAC confirmed the lower court’s decision, which in
turn had confirmed the PADC’s decision that the impugned televised remarks by the
Prosecutor General did not amount to harassment.®

In 2019, the SAC and the SCC (the final instance court for PADA civil court cases) had
ruled similarly, in cases of anti-Roma hate speech, that all forms of discrimination required
a specific victim.?° The courts had held that a concrete hostile environment needed to have
been created for an individual personally (workplace, etc.). This was on the claimant to
prove. Specific impact could not be assumed based on the impugned content (even if found
to be offensive) or its mediatisation. No intent to harass could be established based on
content.

16 See, inter alia, SAC, Decision No. 1253 of 27 January 2020 in Case No. 10834/2019 (ethnicity grounds),
Decision No. 370 of 17 January 2020 in Case No. 5586/2019 (multiple grounds, including disability);
Supreme Court of Cassation, Ruling No. 571 of 24 June 2020 in Case No. 37/2020 (age and other grounds).

17 Supreme Court of Cassation (SCC), Ruling No. 596 of 22 July 2019 in Case No. 680/2019. The case
concerned a ground not protected under EU law - namely, the specific prison where a person was serving
their sentence (alleged different treatment across prisons).

8 SAC, Decision No. 13471 of 29 October 2020 in Case No. 8595/2020.

% SAC, Decision No. 5610 of 14 May 2020 in Case No. 14676/2019.

20 SCC, Decision No. 2 of 19 June 2019 in Case No. 3203/2018, Decision No. 819 of 29 November 2019 in
Case No. 2596/2019; SAC, Decision No. 636 of 15 January 2019 in Case No. 7229/2018, SAC, Decision No.
14026 of 21 October 2019 in Case No. 12163/2018.



Relevant to these decisions marked by anti-Roma bias, the emblematic general hate
speech cases of Behar and Budinova against Bulgaria were pending before the ECtHR as
of the cut-off date for this report.?! The domestic case law furthermore contradicts the
Firma Feryn principle that wholesale discriminatory statements are outlawed regardless of
whether an individual victim is identified. The problematic decisions have precedents prior
to 2019. However, other decisions in 2019 and previously, including by the SAC and the
SCC, have recognised PADA violations where categories of people and not specific
individuals were targeted. The case law is inconsistent and arguably unreliable.

The case law is contradictory in terms of banning all discrimination, including such provided
for under legal norms. On the one hand, in 2019, the SAC and the SCC jointly held that
every administrative act, including a piece of secondary legislation, is unlawful if it is
discriminatory, and a discriminatory administrative act gives rise to standing to claim
protection before the administrative court, including for damages resulting from the said
act.??2 The SCC separately ruled that, to find discrimination, established inequality was
relevant, regardless of whether it was according to legal norms, as the PADA aims at finding
and imposing sanctions on all inequality.?®> However, in at least two other cases, the SAC
held that the impugned treatment could not be discriminatory as it was based on the
applicable law and other legal standards.?* The 2020 case law has not resolved these
issues.

Although not all problematic cases fall within the scope of the directives, a number of such
cases do fall within that scope. Moreover, cases outside that scope are nevertheless
capable of affecting cases within the scope, as the PADA is a comprehensive equality law
governing all protected grounds and all fields in a coherent manner, by the same legal
standards. Accordingly, judicial interpretation in certain cases regarding certain
grounds/fields is relevant to all other grounds/fields.

The SAC has, problematically, held that *hypothetical’ unequal treatment is excluded from
the concept of discrimination (where a company employee had stated to the complainant
that he would be unequally treated if he applied).?® In respect of a hypothetical comparator,
the SAC has erred, holding that it must be established that a specific person has been
treated more favourably.?®

In respect of identifying a proper comparator and ground, the SAC has reiterated its long-
standing problematic case law:?” in cases of dismissal based on employees or civil servants
having become entitled to an old age and seniority pension, dismissed persons are
compared with others with pension entitlements (as opposed to those without such
entitlements, i.e. different age groups).?® According to the SAC, dismissed individuals were
not discriminated against on the ground of age because, under the law, the ground for
their dismissal was not their age but their entitlement to a pension, and their entitlement
to a pension was not based on age, as seniority was also taken into account. In line with
its established flawed case law on this issue, the SAC starkly differentiated this criterion

21 See Behar and Gutman and Budinova and Chaprazov. At the cut-off date for this report, these cases
concerning facts dating from 2005 were pending before the ECtHR. The cases were decided after the cut-off
date, on 16 February 2021. The Court found that the domestic courts had breached their positive duties to
protect victims of general hate speech against ethnic minorities, which had targeted no specific individual.
(The cases were represented by the author of this report.) For analysis of the judgments, see M.S. Ilieva,
‘The Rights of Others in Cases of Othering’ Strasbourg Observers, April 2021.

22 SAC and SCC, joint Ruling No. 28 of 2 April 2019 in Case No. 5A/2019.

23 SCC, Ruling No. 424 of 31 May 2019 in Case No. 919/2019.

24 SAC, Decision No. 6946 of 9 May 2019 in Case No. 8352/2017, Decision No. 8325 of 4 June 2019 in Case
No. 45/2019.

25 SAC, Decision No. 12865 of 1 October 2019 in Case No. 5114/2018.

26 SAC, Decision No. 2922 of 27 February 2019 in Case No. 10318/2016.

27 SAC, Decision No. 611 of 12 July 2016 in Case No. 1541/2016; Decision No. 4418 of 14 April 2016 in Case
No. 4245/2016; Decision No. 2988 of 9 March 2018 in Case No. 13638/2017; Decision No. 4727 of 12 April
2018 in Case No. 2769/2018. SCC, Ruling No. 368 of 18 May 2018 in Case No. 483/2017; Ruling No. 401 of
28 May 2018 in Case No. 188/2018. For more detail, see Section 2.2 a).

28 SAC, Decision No. 7272 of 11 June 2020 in Case No. 2647/2020.



https://hudoc.echr.coe.int/eng#{%22tabview%22:[%22document%22],%22itemid%22:[%22001-207929%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22%22CASE%20OF%20BEHAR%20AND%20GUTMAN%20v.%20BULGARIA%22%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-207928%22]}
https://strasbourgobservers.com/2021/04/15/behar-and-budinova-v-bulgaria-the-rights-of-others-in-cases-of-othering-anti-victim-bias-in-echr-hate-speech-law/

from age as a protected ground, and held that having acquired pension rights was not a
protected ground under the PADA.?° The SAC held that the concept of age as a protected
ground under the PADA was different from the concept of age as an element of the
entitlement to a pension related to age and length of service.3° None of these rulings
discussed proportionality or any other justification.

In respect of causality - mixed reasons, the SAC has repeatedly held that the reason for
alleged unequal treatment must ‘in all cases be a protected ground’,! or such treatment
must ‘be based solely and only’ on a protected ground,3? arguably excluding cases where
a protected ground was at play among other reasons. The Sofia City Administrative Court
(SCAC) has copied that approach.33 In one case, the SAC explicitly held that age was ‘only
one of a series of criteria’, denying on this and other (equally problematic) bases that any
discrimination had occurred.3*

However, in other 2019-2020 cases, the SAC has correctly stated that ‘it is enough to
establish that [a protected] ground constitutes a basic, meaningful reason for less
favourable treatment’.3>

In respect of recognising discrimination by perception, in 2020, as in 2019, the courts have
more often than not required obiter that a protected ground be actual (have ‘an objective
presence’), thereby excluding assumed ones.3¢ In 2018, the SAC held that discrimination
was not proven unless ‘the objective fact of [a protected ground] was established’.3”

4. Material scope

The PADA has a universal scope. It is applicable to any field, implicitly including all fields
contained in the directives, as well as any beyond. This universal ban on discrimination
applies to all grounds and to both the private and public sectors.

5. Enforcing the law

The PADA provides for two alternatives: judicial proceedings before the general courts and
specialised quasi-judicial proceedings before the equality body, the PADC. A victim can
choose. The courts can make a declaration of discrimination and award compensation, as
well as order the respondent to take remedial action or to abstain from or to terminate a
particular action or inaction. The PADC can make a finding of discrimination and order
preventive or remedial action. It can impose financial sanctions. It cannot award
compensation. Both procedures are universally applicable to both the public and private
sectors. They are legally binding. The principle of shifting the burden of proof applies to
both procedures. Both are used in practice. Both are exempt from fees and costs under
the law, but in practice the courts have not respected this provision and have ordered
parties to pay.

22 SAC, Ruling No. 2711 of 25 February 2019 in Case No. 5704/2017.

30 SAC, Decision No. 7272 of 11 June 2020 in Case No. 2647/2020.

31 SAC, Decision No. 6577 of 7 May 2019 in Case No. 10380/2017, Decision No. 6946 of 9 May 2019 in Case
No. 8352/2017, Decision No. 14026 of 21 October 2019 in Case No. 12163/2018.

32 SAC, Decision No. 4815 of 24 April 2020 in Case No. 7948/2018.

33 SCAC, Decision No. 370 of 17 January 2020 in Case No. 5586/2019. Decision No. 8325 of 20 December
2019 in Case No. 11063/2019, Decision No. 4590 of 3 July 2019 in Case No. 4299/2019.

34 SAC, Decision No. 12865 of 1 October 2019 in Case No. 5114/2018.

35 SAC, Decision No. 3304 of 4 March 2020 in Case No. 7783/2019; Decision No. 5229 of 30 April 2020 in
Case No. 12178/2018; Decision No. 8758 of 11 June 2019 in Case No. 1014/2019.

36 See, inter alia, SCC, Ruling No. 41 of 25 January 2019 in Case No. 4570/2018; SAC, Decision No. 3304 of 4
March 2020 in Case No. 7783/2019, Decision No. 636 of 15 January 2019 in Case No. 7229/2018, Decision
No. 14026 of 21 October 2019 in Case No. 12163/2018, Decision No. 2922 of 27 February 2019 in Case No.
10318/2016.

37 SAC, Decision No. 6151 of 11 May 2018 in Case No. 7203/2016.
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There have been very few cases where judges have found discrimination based solely on
the respondent’s failure to rebut an inference of discrimination. However, they have
consistently taken account of the special evidentiary rule, and some have issued sound
dicta on it. Judges have inconsistent understanding of the difference between direct and
indirect discrimination, resulting occasionally in misinterpretations of direct discrimination
as justifiable indirect discrimination.

Under the PADA, the PADC assists victims of discrimination. In practice, complainants are
provided with procedural advice on filing their complaints. The PADC has standing to initiate
court proceedings, as well as to join proceedings. It has not used these possibilities. NGOs
actively litigate discrimination cases. They have standing to represent complainants in
court, as well as to intervene in proceedings in their support. NGOs have standing to take
public interest court action on their own behalf where the rights of many people are
infringed without authorisation from a victim. They have standing to initiate proceedings
before the PADC without identifying any victim. NGOs have brought a range of public
interest cases. This has enhanced public attention. Certain strong decisions were rendered,
with the potential to bring about social change. Discrimination litigation, especially by
NGOs, receives media coverage.

Statistical data have been considered as regular proof by both the equality body and
judges. The PADC has ex officio looked at statistical data.

Sanctions for discrimination imposed by the PADC include fines (maximum EUR 1 250) and
binding instructions for respondents to take particular preventive or remedial action. The
PADC actively uses its sanctioning powers, often imposing close to maximum fines and
ordering remedies, such as reinstatement, amendment of regulations, etc. It is unclear,
however, to what extent these orders are complied with in practice and how effective the
official response is in cases where they are not. In such cases, the body has no formal
power other than to impose further fines. Court-ordered redress includes compensation
with no maximum limit and orders on respondents to take, or to abstain from, specific
action. In exceptional cases, awards have reached EUR 5 000 (architectural
inaccessibility).

According to labour law, people with disabilities are entitled to employment quotas and
employer subsidies. Younger and older workers, as well as people with caring
responsibilities, also enjoy preferential treatment in employment. Roma people are
nominally the beneficiaries of a number of positive programmes in education, housing and
other fields, but the impact of these measures in practice has been limited. Under the PDA,
more employment quotas for people with disabilities are provided for. In terms of positive
action for Roma, in 2020, the SAC struck down as discriminatory targeted scholarships for
Roma students,38 confirming the decision of the lower court.?®

According to SAC case law, public interest (actio popularis) litigants expressly have no
standing to appeal against PADC decisions, as such litigants are said to lack ‘a legal
interest’, not being personally affected by a PADC decision.*® This means that public
interest NGOs and minority activists bringing PADC proceedings in cases where the rights
of many unspecified victims were infringed are excluded from access to judicial review of
unfavourable PADC decisions. This is a serious hindrance for public interest litigation.
However, in the aforementioned case involving Roma scholarships, which the SAC struck
down, the court disregarded its own case law in that respect and recognised the relevant

38 SAC, Decision No. 458 of 13 January 2020 in Case No. 5375/2019.

39 SCAC, Decision No. 7471 of 10 December 2018 in Case No. 9628/2018. For further information, please see
section 5 - Positive action.

40 For instance, SAC, Decision No. 7863 of 12 June 2018 in Case No. 697/2017; Ruling No. 6491 of 17 May
2018 in Case No. 5486/2018. See also, among many other authorities from previous years, SAC, Ruling No.
14203 of 22 November 2017 in Case No. 11583/2017.
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conservative association’s right to appeal against the decision of the PADC, which had
upheld the positive measures.

The case law has been inconsistent and unreliable as regards the competence of the
administrative courts as opposed to the civil courts in anti-discrimination claims against
public bodies.

6. Equality bodies

The Protection Against Discrimination Commission (PADC) is the national specialised
equality body. It was set up under the PADA as an independent collegiate semi-judicial
authority with adjudicating powers. The PADC deals with discrimination on all protected
grounds. It has a mandate to: hear and investigate complaints by victims and
communications by third parties; initiate its own proceedings; find discrimination by legally
binding decisions; impose financial sanctions; issue mandatory instructions for remedial or
preventative redress; review and give opinions on draft legislation; make
recommendations to public authorities, including for legislative change; assist victims of
discrimination; and carry out independent research and publish independent reports. The
PADC has a vast and growing body of case law, some of it effective. Its decisions are
reviewed by two instances of courts, including the SAC.

7. Key issues

o The PADA defines indirect discrimination in an unclear, confusing way, thwarting
implementation.

. The definition of incitement to discrimination in the PADA, including instructions to
discriminate, expressly requires direct intent.

o The definition of racial segregation in the PADA expressly requires the state of

separation to be ‘compelled’.*! The European Court of Human Rights has consistently
held in Roma segregation cases that no waiver of the right to non-discrimination is
possible.4?

o The PADC does not use its powers, including its competence to start ex officio
proceedings, in any strategic way, except for disability rights. It has no defined
priorities and has failed to target structural issues, other than inaccessibility.

o There is no reliable measurement of the implementation rate of PADC decisions. In
cases of non-compliance, the PADC has no formal powers other than to impose
further fines.

o SAC case law, while evolving, has featured a number of interpretations which are
arguably not compliant with the directives, curtailing access to justice in various ways
(requiring intent, limiting actio popularis standing and providing erroneous legal
qualifications).

41 PADA, Additional Provision, § 1(6).
42 For instance, D.H. v. Czech Republic, No. 57325/00, 13 November 2007; Sampanis v. Greece, No.
32526/05, 5 June 2008; Orsus v. Croatia [GC], No. 15766/03, 16 March 2010.
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INTRODUCTION
The national legal system

Bulgaria is a unitary state where the Constitution*3 and ratified international instruments
are directly enforceable by the courts and take precedence over conflicting national
provisions. All courts are bound to apply constitutional and international norms instead of
contradicting primary legislation. The legal system is continental, with no stare decisis. The
Constitutional Court has exclusive authority to bindingly interpret the Constitution. Only a
limited number of public institutions have standing to initiate proceedings with this Court.
There is no right to individual petition. Secondary legislation may not contradict primary
legislation. If it does, it is subject to being repealed by the administrative courts. All courts
have a duty to apply primary legislation instead of contradicting secondary legislation.

The Protection Against Discrimination Act 2004 (PADA)* is the main anti-discrimination
law, adopted to transpose the EU anti-discrimination directives. It is a single equality law
universally banning discrimination on a range of grounds, providing uniform standards of
protection and remedies, complete with specific bans in particular fields. The PADA
establishes an equality body - the Protection Against Discrimination Commission (PADC) -
with the mandate of a quasi-jurisdiction to decide cases and sanction discrimination. Its
decisions are subject to two-instance judicial review before the administrative courts. The
PADA also provides for parallel judicial recourse to the civil courts.

In parallel, pre-existing schematic discrimination bans are in place under laws governing
specific fields and in the Constitution. Older legislative bans on discrimination are not
harmonised with the PADA, differing in terms of protected grounds, exceptions and
definitions. Furthermore, there is inconsistency between the PADA and laws governing
particular fields providing for direct or indirect discrimination.*®

The law on (equal) disability rights, the new People with Disabilities Act (PDA),*® provides
for accessibility, positive action and (reasonable) accommodation duties in a number of
fields. Furthermore, a number of laws governing specific fields, such as education,
employment, public procurement and taxation, provide for positive measures on grounds
of disability and age.

List of main legislation transposing and implementing the directives

The Protection Against Discrimination Act,*” adopted in 2003. Grounds: sex, race, national
origin, ethnicity, human genome, nationality, origin, religion or faith, education, beliefs,
political affiliation, personal or social status, disability, age, sexual orientation, family
status,*® property status or any other ground provided for by law or by international treaty
to which Bulgaria is a party. Scope: universal.

People with Disabilities Act,* adopted 18 December 2018. Ground: disability. Scope:
universal.

43 Constitution (KoHctutyums), adopted July 1991, last amended December 2015.

44 PADA.

45 Examples include Article 141 of the Defence and Armed Forces Act (age and mental/physical ability
requirements for access to service) and Article 155(1.4) and Article 155 of the Ministry of the Interior Act
(age and mental/physical ability requirements for access to service; maximum age for service).

46 People with Disabilities Act (3akoH 3a xopata c yBpexaaHus), in force as of 1 January 2019, last amended
December 2020.

47 PADA.

48 LGBT families would be protected under ‘sexual orientation’, as well as possibly under ‘family status’. No
case has yet dealt with this issue. Accordingly, judicial interpretation would be required to determine
whether ‘family status’ would be effectively applicable to LGBT families.

4% PDA, adopted 18 December 2018, in force as of 1 January 2019.
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1 GENERAL LEGAL FRAMEWORK

Constitutional provisions on protection against discrimination and the promotion
of equality

The Constitution of Bulgaria includes the following article dealing with non-discrimination.

Article 6 is a general clause of universal application, covering race, national origin,
ethnicity, sex, origin, religion, education, beliefs, political affiliation, personal and social
status, and property status. Age, sexual orientation and disability are not covered.
‘Personal status’ could potentially be used to cover those grounds, but no case law to that
effect exists. Therefore, judicial interpretation would be required to determine whether
age, disability and sexual orientation would be covered under ‘personal status’.

This provision applies to all areas covered by the directives. Its material scope is broader

than that of the directives. It is directly applicable. This provision can be enforced against
private individuals (and private legal persons) (as well as against the state).
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2 THE DEFINITION OF DISCRIMINATION
2.1 Grounds of unlawful discrimination explicitly covered

The following grounds of discrimination are explicitly prohibited in the main legislation
transposing and implementing the directives (listed in the Introduction) transposing the
two EU anti-discrimination directives: sex, race, national origin, ethnicity, human genome,
nationality, origin, religion or faith, education, beliefs, political affiliation, personal or social
status, disability, age, sexual orientation, family status, property status or any other
ground provided for by law or by international treaty to which Bulgaria is a party
(Constitution, Article 6(2); PADA, Article 4).3°

2.1.1 Definition of the grounds of unlawful discrimination within the directives

National legislation only defines disability and sexual orientation. In national case law,
definitions of certain other grounds also exist, as discussed below.

a) Racial or ethnic origin

In national legislation, neither racial nor ethnic origin are defined. In national case law,
there was a recent attempt to clarify ‘ethnic origin’. In 2018, the Supreme Administrative
Court (SAC) held that there was a difference between ‘ethnic origin’ (‘*ethnic belonging’ or
‘ethnic affiliation’ in the language of the PADA (eTtHuuecka npuHasanexHocT)) and ‘origin’
(npousxon), also a protected ground in the PADA.5! The SAC held that ‘ethnic origin’
(‘ethnic affiliation”) was ‘linked to the idea of a social community distinct in terms of tribal
affiliation, a common language and a cultural and traditional foundation’. Therefore, the
SAC held, treatment allegedly based on belonging to the Roma ethnicity was on grounds
of ‘ethnic affiliation’ (‘ethnic origin’). This reasoning was clearly based on the CJEU
definition in CHEZ (Case C-83/14).

However, in 2019, in a case in which a local mayor had engaged in what was alleged to be
hate speech against the residents of the local Roma neighbourhood, the SAC held that the
protected ground of ethnicity was not established as it was not proven that the residential
area in question was a predominantly Roma one, and even if that were to be considered a
publicly known fact, the respondent in question had been referring not to the Roma but to
the area as a whole, and not differentiating between residents on protected grounds.>?
Therefore, no protected ground was established.

However, in 2020, the SAC has adopted decisions in line with the CJEU’s interpretation of
ethnicity as a protected ground in the context of predominantly (but not exclusively) Roma
residential areas.>3

b) Religion and belief

Neither the PADA nor other national legislation defines religion or belief. The Religious
Denominations Act (RDA) defines a ‘denomination’ as ‘a set of beliefs and principles, a
religious community and its religious institution’.>* A ‘religious community’ is defined as a
‘voluntary union of natural persons for purposes of manifestation of a certain religion and

50 Mostly, the grounds overlap but some, such as sexual orientation and ‘any other ground provided for by law
or by international treaty to which Bulgaria is a party’, are protected only under the PADA and not under the
Constitution.

51 SAC, Decision No. 12620 of 18 October 2018 in Case No. 115/2018.

52 SAC, Decision No. 14026 of 21 October 2018 in Case No. 12163/2018.

53 SAC, Decision No. 13045 of 21 October 2020 in Case No. 4671/2020, Decision No. 5647 of 15 May 2020 in
Case No. 4334/2019.

54 Religious Denominations Act (RDA) (3akoH 3a BepousnoBegaHusita), adopted December 2002, last amended
May 2020, Additional Provisions, § 1(1).
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performance of worship, religious rituals and ceremonies’.>> The RDA further defines a
‘religious institution” as ‘a religious community registered in accordance with [the RDA]
that has the capacity of a legal person, governing bodies and a statute’.>® There is no
defined relationship, in legislation or case law, between these definitions and religion as a
protected ground in the PADA. In 2018, the Supreme Administrative Court relied obiter on
the above definitions in the RDA in a PADA case concerning hate speech in a TV broadcast
targeting a minority religious community.>” While the court did not clarify the relevance of
the RDA definitions for the case at hand, it clearly viewed them as relevant for PADA
purposes.

C) Disability

The PADA does not define disability. The PDA defines ‘people with disabilities’ and ‘people
with long-term disabilities’, and those definitions are applicable to the PADA across fields
and forms of discrimination. Under the PDA, Additional Provisions, § 1(1), people with
disabilities are 'persons with physical, mental, intellectual and sensory impairment which
in interaction with their environment may hinder their full and effective participation in
society’. Furthermore, under the PDA, Additional Provisions, § 1(2), people with long-term
disabilities are ‘'persons with long-term physical, mental, intellectual and sensory
insufficiency which in interaction with their environment may hinder their full and effective
participation in society, and whom the medical expertise authorities have certified with a
type and degree of disability of 50 % and above 50 %’.

If the fact of disability is disputed in a case under the PADA, the above definitions will
determine the issue. According to the case law, it is expected that disability will be proven
by a medical certificate. In 2020, the SAC continued its previous approach of consistently
relying on medical certificates when discussing whether the fact of disability was
established in a discrimination case.”® In 2019, an appeals court explicitly held that the
burden was on the appellant to prove that he was a person with a disability by producing
a medical certificate.>®

In 2020, the SAC referred to the CJEU case law when discussing the concept of disability
- in particular case C-13/05 (Chacén Navas, which has been de facto overruled in the Ring
and Skouboe Werge case).®0 In this manner, the Court invoked a judgment that is no
longer a good authority in terms of the CJEU definition of disability. In another case, the
SAC made a distinction between disability and sickness, reasoning that the latter indicated
a temporary inability to perform one’s usual activities, while the former referred to a long-
term, or even irreversible, condition.®! In yet another case, the SAC referred to the CRPD
and stated that it adopted an expansive construction of the concept of disability, which it
said was in line with ECtHR case law.%2 The Court clarified that, while sickness and disability
differed, in the case in question, the consequences of the sickness in terms of sensory
insufficiency amounted to a bar to effective participation by the affected individual. Under
the CRPD, the Court reasoned, degrees of insufficiency were not relevant. It was enough
that a person’s participation was hampered at a certain time, or that such hampering was
a probability for that person as opposed to others. In sum, a sickness could qualify as a
disability in Bulgaria.

55 RDA, Additional Provisions, § 1(2).

56 RDA, Additional Provisions, § 1(3).

57 SAC, Decision No. 4238 of 2 April 2018 in Case No. 70/2017.

58 For instance, SAC, Decision No. 1632 of 31 January 2020 in Case No. 10422/2018, Decision No. 9865 of 20
July 2020 in Case No. 13536/2019, Decision No. 896 of 21 January 2020 in Case No. 1934/2019, Decision
No. 4151 of 30 March 2018 in Case No. 494/2015, Decision No. 4931 of 17 April 2018 in Case No.
10370/2016, Decision No. 6558 of 17 May 2018 in Case No. 12550/2017.

59 VRC, Decision No. 1486 of 11 December 2019 in Case No. 1872/2019.

60 SAC, Decision No. 12380 of 7 October 2020 in Case No. 6616/2020.

61 SAC, Decision No. 9387 of 13 July 2020 in Case No. 14464/2020.

62 SAC, Decision No. 896 of 21 January 2020 in Case No. 1934/2019.
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In 2020, as in previous years, the SAC relied on (now-repealed) IPDA definitions, alongside
new PDA definitions, as well as CRPD definitions, for the purposes of PADA cases.®3

In practice, where a person’s disability is factually a long-term disability, and they can have
it medically certified, they will do so, as long-term disability is linked to enhanced monetary
and other (material) entitlements (not better non-discrimination protection) in the PDA.
Under the PADA, equality rights are the same for disability and long-term disability across
fields and forms of discrimination. In a discrimination case, a person with a disability would
be expected to present a medical certificate of their disability and that certificate would
determine whether their disability is long-term or not. In practice, a litigant with a disability
would not have to deal with the elements of either definition, nor would the court have to
establish whether the facts of the case correspond to any of the definitions, as a medical
certificate would be used as proof and that certificate would be considered indisputable. A
medical certificate would provide proof of a medical condition and its longevity. A medical
certificate is an expert decision handed down by the relevant Territorial Expert Physicians’
Commission, which officially assesses people in terms of long-term reduced working ability
(type and degree of disability). In terms of societal impact, the court would hear (expert)
witnesses and gather other evidence as it saw fit.

The PDA definition of disability is arguably more liberal and inclusive than the one
elaborated by the CJEU in the case of Ring and Skouboe Werge as it covers any limitation,
regardless of whether it is long-term or not. However, as per the established case law,
litigants are expected to prove their disability by means of medical documents. In practice,
this has not posed barriers to access to justice, as people with disabilities possess such
certificates as a matter of course. Those allow them to access the system of disability-
related benefits.

Other legislation, outside the field of non-discrimination, also includes disability-related
definitions. In the Automobile Transport Act,®* Additional Provisions, § 1(42), ‘a person
with disabilities” and ‘a person with reduced mobility’ are defined within the meaning of
Regulation (EU) No. 181/2011. In the Rail Transport Act,®> Additional Provisions, § 1(41),
‘a person with disabilities’ or ‘a person with reduced mobility’ is defined as a person within
the meaning of Article 3(15) of Regulation (EC) No. 1371/2007. In the Pre-School and
School Education Act (PSEA), there are definitions of ‘a pupil with chronic illnesses’ and of
‘special educational needs’.® In the Ordinance on Inclusive Education issued under the
PSEA, there is a definition of ‘communication impairments’.6”

Furthermore, a piece of secondary legislation defines ‘persons with reduced mobility’ as
including, among others, people with physical, sensory, mental and combined disabilities,
people temporarily hindered in their movements (in plaster or using crutches) and people
shorter than 150 cm.%® A further piece of secondary legislation defines ‘persons with
hearing or speaking impairments’ for the purposes of providing such people with access to
special conditions of use of the 112 European emergency number.%® Another piece of

63 For instance, SAC, Decision No. 896 of 21 January 2020 in Case No. 1934/2019.

64 Automobile Transportation Act (3akoH 3a asTomo6uHMTE npeso3un), adopted September 1999, last
amended 22 December 2020.

65 Rail Transport Act (3akoH 3a xxenesonbTHUS TpaHcropT), adopted November 2000, last amended 8
September 2020.

56 Pre-School and School Education Act (3aKkoH 3a npeayyYnnILHOTO M yUYnInLHOTO o6pasoBaHue), entry into
force 1 August 2016, last amended 18 September 2020, Additional Provisions, § 1(33) and § 1(31).

67 Ordinance on Inclusive Education (Hapea6a 3a npuobujasaioro obpasosaHue), entry into force 27 October
2017, last amended 27 October 2020, Additional Provisions, § 1(2).

68 Ordinance No. 4 of 1 July 2009 on Planning, Implementing and Maintaining Buildings (Hapea6a N2 4 ot 1
tonn 2009 r. 3a npoeKkTupaHe, N3NbJIHEHME N NOAAbPXAHE Ha CTPOEXUTE B CbOTBETCTBUE C U3MCKBaAHMATA 3a
[OCTbMHA cpefa 3a HaceleHMeTOo, BKJIIOUYMTENHO 3a XopaTta C yBpexaaHus; adopted July 2009, last amended
July 2011), Additional Provisions, § 1(1). This ordinance applies universally in respect of architectural and
infrastructural accessibility.

69 Ordinance No. 81213-238 of 6 March 2018 (HAPEJBA N° 81213-238 oT 6 MapT 2018 r. 3a ycnoBusita u peaa
3a AOCTbMN Ha XopaTta CbC C/TYXOBWU UM FOBOPHU YBpEeXAaHUsa A0 eAUHHUS €BPOMeinCcKU HOMep 3a CrneLlHu
nosukeaHusa 112), Additional Provision § 1(1).
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secondary legislation defines ‘persons of reduced mobility’ as including people with
disabilities within the meaning of the PDA, among others.”’® A further piece of secondary
legislation defines ‘a person of reduced mobility’ as ‘a person whose mobility is reduced in
using transport due to physical inability (sensory or locomotor, permanent or temporary),
intellectual disability, age or any other reason for inability and whose position requires
special attention and adaptation of the services offered to all passengers to the needs of
this person’.”!

All these definitions would be applicable in a discrimination case within their material scope.
For example, in a transport discrimination case, the court or equality body would take into
consideration disability definitions in the relevant transport legislation, along with PDA
definitions.

d) Age

National legislation does not define age. The Employment Promotion Act (EPA),”2 Additional
Provisions, § 1(4a) defines ‘groups of unequal status on the labour market’, using age as
a component, along with other protected grounds.”® This definition is relevant for the
purposes of the positive measures provided for in the EPA. In terms of the PADA, positive
measures in the EPA, including ones on grounds of age, constitute an express exception.’*
The EPA, Additional Provisions, § 1(18) also defines ‘adult’, which is applicable to positive
measures in the EPA.”>

In 2018, the SAC held that the protected ground of ‘age’ in the PADA was not the same
thing as age as an element of the requirements for pension entitlement under social
security legislation (both age and years of service being required).”’® Accordingly, there
was no less favourable treatment on grounds of age in the cases of the complainants who
were dismissed after becoming entitled to a pension. The SAC held that age discrimination
would require less favourable treatment of people on grounds of age alone, thereby
sweepingly excluding ‘mixed reasons’ cases. The court declared that the legislation allowing
people entitled to a pension to be dismissed on that basis did not set age-based conditions.
Indirect age discrimination was not considered.

In 2019-2020, the SAC similarly held that dismissed individuals were not discriminated
against on the ground of age because, under the law, the ground for their dismissal was
not their age but their entitlement to a pension, and their entitlement to a pension was not
based on age, as seniority was also taken into account. In line with its established flawed
case law on this issue, the SAC starkly differentiated this criterion from age as a protected
ground, and held that having acquired pension rights was not a protected ground under

70 Ordinance No. 20 of 8 September 2011 Concerning Safety Rules and Standards for Passenger Ships
(Hapeaba N° 20 ot 8 centemBpu 2011 r. OTHOCHO npasusiata 3a 6e30Mn1acHOCT u cTaHZapTuTe 3a
nbTHUYeCcknTe Kkopabu), adopted September 2011, last amended 24 January 2020, Additional Provision § 1
(22). This ordinance applies to passenger ships.

7t Ordinance No. 261 of 13 July 2006 on the General Rules for Compensating and Assisting Passengers in
Cases of Refusal by an Air Carrier to Let Them on Board an Aircraft and in Cases of Cancellation or Delay of
a Flight (Hapegba N° 261 ot 13.07.2006 r. 3a obwunTe rnpaBunia 3a obe3LeTsBaHe N 0Ka3BaHe CbAencTBue
Ha MbTHULUM PY OTKa3 Ha Bb34yLIEH MpeBo3Bay Aa v AornycHe Ha 6opaa Ha Bb34yX0rn/aaBaTe/IHOTO CPEACTBO
U ripy OTMEHsIHe nin 3abaBsiHe Ha noseT), adopted July 2006, no amendments, Additional Provisions, §
1(3).

72 Employment Promotion Act (3akoH 3a HacbpyaBaHe Ha 3aetoctTa), adopted December 2001, entry into
force January 2002, last amended 13 March 2020.

73 “Groups of unequal status on the labour market” shall be groups of unemployed persons of lower
competitiveness on the labour market, including: unemployed youth; unemployed youth with permanent
disabilities; unemployed youth using social or integrated health-social services residential care who have
completed their education; [...] unemployed persons older than 50 years; [...].

74 PADA, Article 7(1.9).

75 “™Adult” shall be a person of working age who is not being educated in [school] or [university] and who has
not reached the respective retirement age for women and men provided for under the Social Security Code’.

76 SAC, Decision No. 2988 of 9 March 2018 in Case No. 13638/2017, Decision No. 4727 of 12 April 2018 in
Case No. 2769/2018.
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the PADA.”” The SAC held that the concept of age as a protected ground under the PADA
was different from the concept of age as an element of the entitlement to a pension based
on age and length of service.”® Indirect age discrimination was not considered. The SAC
has demonstrated a protective stance towards pension-related limitations on employee
rights.

As Bulgaria has a continental legal system, and not one based on legal precedent, these
problematic rulings do not determine the law or automatically preclude legal redress in
other cases. Therefore, mixed-grounds cases are still litigable under the law; potentially
successfully before other courts or judges. Still, the SAC’s case law is, as a matter of
course, influential on lower administrative courts, and the SAC has the final word on
appeal. That said, different benches within the SAC have been on record to achieve
different outcomes in similar cases throughout the evolution of the case law under the
PADA.

Moreover, the rulings in question do not contradict the ban on multiple discrimination, as
the latter concerns cases where more than one protected ground played a role, whereas
in mixed-reasons cases, such as the retirement cases discussed above, a protected ground
(age) is coupled with a factor that is not a protected ground (seniority/length of service).
Multiple discrimination cases are undisputedly litigable.

e) Sexual orientation

Sexual orientation is defined in the PADA, Additional Provisions, § 1(10), as ‘*heterosexual,
homosexual or bisexual orientation’. This would potentially include all aspects of
‘orientation’, including all relevant types of attraction. As no case law dealing with such
specifics exists yet, this would be subject to judicial interpretation. The existing definition
of sexual orientation does not refer to any sexual categories of people, nor does it imply
inclusion in such categories for the purposes of non-discrimination protection. In 2018, the
SAC held that a denial of a certificate of no impediment to marriage by a notary public on
the grounds of domestic legislation not recognising same-sex marriage was not made on
the grounds of sexual orientation.”? The notary public had refused to issue a no-
impediment certificate for the purpose of same-sex marriage in another country, stating
that there was no legal basis for such a certificate to be issued as domestic legislation
recognised no such marriage.

2.1.2 Multiple discrimination

In Bulgaria, multiple discrimination is prohibited by law. The PADA defines multiple
discrimination as ‘discrimination based on more than one [protected] ground’.8° The PADA
places a statutory duty on public authorities to give priority to positive measures for the
benefit of multiple discrimination victims.8' The PADC hears multiple discrimination cases
sitting with an extended panel of five members (rather than three).®? The law does not
provide for higher compensation levels in cases of multiple discrimination. The case law of
the courts and of the PADC accepts that multiple grounds cases are litigable, with many
such cases being heard and decided.

In Bulgaria, there is no case law effectively dealing with the concept of multiple
discrimination. While cases where complainants have alleged more than one ground have
been decided by the PADC and the courts, and sometimes multiple discrimination has been
found, their rulings have discussed none of the conceptual or evidentiary implications of a

77 SAC, Ruling No. 2711 of 25 February 2019 in Case No. 5704/2017.

78 SAC, Decision No. 7272 of 11 June 2020 in Case No. 2647/2020.

79 SAC, Decision No. 12113 of 10 October 2018 in Case No. 5381/2017.

80 PADA, Additional Provisions, § 1(11).

81 PADA, Article 11(2). Under Article 11(1), authorities are placed under a general statutory duty to take
positive action whenever necessary to achieve the legislation’s goals.

82 PADA, Article 48(3).
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plurality of grounds. In 2020, the Sofia City Court treated a multiple discrimination case
(harassment on grounds of ethnicity and sexual orientation) as a case of two distinct claims
- one for harassment based on sexual orientation and one for harassment based on
ethnicity.83 Accordingly, it awarded separate, different amounts for each ground of
harassment, while the impugned remarks had jointly referred to both protected grounds.
This meant that the total amount awarded was higher than it would have been if
harassment was on one ground only. The Court did not consider one form of harassment
more serious than the other in terms of the affected grounds. The relevant factor for the
difference in the awards was the incidence, as well as other aspects of the relevant
circumstances - homophobic comments had been made on one occasion, in the target’s
place of study, while anti-Roma comments had been made twice, including on national TV
and in the proceedings before the PADC. The Court calculated the separate awards of
damages based on the principle governing non-pecuniary compensation under domestic
law - ‘as per fairness’.

The Court did not discuss whether the facts warranted treating the discrimination at hand
as additive (composite) or as intersectional. It did not mention any such possible
categories, or indeed discuss the concept of multiple discrimination as such in any way.

2.1.3 Assumed and associated discrimination
a) Discrimination by assumption

In Bulgaria, discrimination based on a perception or assumption of a person’s
characteristics, is prohibited in national law. The PADA defines ‘on [protected] grounds’ as
‘on grounds of the actual, past or present, or presumed fact of one or more of these
characteristics [...]".84 Therefore, discrimination on perceived or assumed grounds is
explicitly prohibited. However, more often than not, in 2020, as in previous years, in
various unrelated factual contexts, the courts have required obiter that a protected ground
be actual, thereby excluding assumed ones (protected grounds are always present in a
particular individual;® a claimant must allege having a protected ground which was the
reason for their unequal treatment);8® a person subjected to harassment must be a bearer
of a protected ground;®” proving discrimination requires the undisputed (proven) presence
of a protected ground as a reason for it; a protected ground must be at hand.®8

In 2018, in one case, the SAC posed an actual rather than an obiter requirement that the
protected characteristic be real regardless of any perception of it. The Court held that
discrimination on grounds of sexual orientation was not proven in a case concerning a
contract termination allegedly based on the complainant’s sexual orientation as, inter alia,
‘the objective fact of such a protected ground was not established’.8° In other words, the
SAC implicitly required the complainant to prove that he was ‘objectively’ gay, thereby
excluding the potential for discrimination by perception. In 2017, the SAC had ruled obiter
that, ‘not every unfavourable treatment represents discrimination, but only that which is
inflicted because of the objective presence of protected grounds’,°° thereby ruling out

83 Sofia City Court, Decision No. 828 of 30 January 2020 in Case No. 751/ 2019.

84 PADA, Additional Provisions, § 1(8).

85 See, inter alia, SAC, Decision No. 896 of 21 January 2020 in Case No. 1934/2019, Decision No. 3304 of 4
March 2020 in Case No. 7783/2019.

8 SCC, Ruling No. 41 of 25 January 2019 in Case No. 4570/2018 (an alleged employment discrimination case
in which the claimant failed to state any protected ground).

87 SAC, Decision No. 636 of 15 January 2019 in Case No. 7229/2018, Decision No. 14026 of 21 October 2019
in Case No. 12163/2018 (an anti-Roma hate speech Case in which the claimant was not personally
targeted).

88 SAC, Decision No. 2922 of 27 February 2019 in Case No. 10318/2016 (a police officer dismissal case in
which the complainant alleged that he was discriminated against on grounds of ‘personal status’ - having
been convicted of a crime).

8 SAC, Decision No. 6151 of 11 May 2018 in Case No. 7203/2016.

%0 SAC, Decision No. 7174 of 8 June 2017 in Case No. 3469/2016.
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discrimination by perception. There has been no response to this case law in terms of
demands for legislative reform (no reform of the legislation as such being needed).

b) Discrimination by association

In Bulgaria, discrimination based on association with people with particular characteristics
is prohibited in national law. The PADA defines ‘on grounds of’ as ‘on grounds of the actual,
past or present or presumed fact of one or more of these characteristics in the person
discriminated against, or in another person who is, actually or presumed to be, associated
with the person discriminated against, where this association is a cause of the
discrimination’.®! Therefore, discrimination by association, including presumed association,
is explicitly banned. In 2020, the SAC failed to correct the flawed reasoning in a decision
by the PADC, which had found that the parents of a child who had allegedly been
discriminated against were thereby also discriminated against because they were
associated with their child.®? In this case, the PADC had erroneously decided that the
parents were discriminated against simply because their child was discriminated against -
not because the parents themselves were treated less favourably. In another case,
however, the SAC correctly referred to Coleman, differentiating between discrimination
against a parent due to their association with their child, and discrimination against their
child.?3 In addition, in 2019, the SAC explicitly held, invoking Coleman, that non-
discrimination protection included a ban on unequal treatment of persons associated with
a person who is a bearer of a protected ground (but to claim protection, they had to have
suffered discrimination personally). In 2019, the SAC recognised that the parents of a child
with a disability had standing to seek protection against discrimination as persons
associated with their child.®* The case law is, overall, in line with the judgment in Case C-
303/06.

2.2 Direct discrimination (Article 2(2)(a))
a) Prohibition and definition of direct discrimination

In Bulgaria, direct discrimination is prohibited in national law (PADA, Article 4(1)). It is
defined in the PADA, Article 4(2) as, ‘treating a person on the grounds referred to in
Subsection 1 less favourably than another person is treated, has been treated or would be
treated in comparable similar circumstances’.

Under the PADA, ‘unfavourable treatment’ is also defined: ‘Unfavourable treatment shall
be any act, action or omission that results in less favourable treatment of a person
compared to another on [protected] grounds, or that may place a person or persons who
have a [protected] characteristic at a particular disadvantage compared to other persons’.
This definition, which replaced a previous definition of unfavourable treatment, was
adopted following the ruling of the CJEU in Case C-83/14 (the CHEZ case).?> The intention
was to clarify that less favourable treatment is not restricted to rights provided for under
law. The effect, however, is dubious, the wording being unclear (unfavourable treatment
shall result in less favourable treatment).

In 2020, the Sofia City Administrative Court held that a finding of discrimination was
inconsistent with the employer having exercised a right of theirs provided under a different
law (not the PADA) vis-a-vis an employee.®® In other words, according to the Court in this
case, a discretionary power of the employer’s is not subject to scrutiny from a
discrimination standpoint. This fallacious ruling does not represent established case law,

°t  PADA, Additional Provisions, § 1(8).

92 SAC, Decision No. 1236 of 24 February 2020 in Case No. 1701/2019.

93 SAC, Decision No. 8769 of 3 July 2020 in Case No. 1322/2020.

% SAC, Decision No. 12023 of 26 August 2019 in Case No. 4599/2018.

9 Judgment of 16 July 2015, CHEZ Razpredelenie Bulgaria AD v. Komisia za zashtita ot diskriminatsia, C-
83/14, EU:C:2015:480.

% SCAC, Decision No. 370 of 17 January 2020 in Case No. 5586/2019.
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but it has had sporadic forerunners over the years.

In terms of identifying the relevant protected ground on which impugned treatment was
based, the SAC held that a complainant before the PADC was, in principle, entitled to
amend their statements as to which protected ground the alleged discrimination was based
on.%” Equally, the PADC was ex officio competent to identify the relevant protected ground,
having established the facts. The SCC held that identifying the relevant protected ground
was a matter of proving a discrimination case, i.e. on the merits, rather than a question of
admissibility.®® Therefore, it was sufficient for a claimant to initially state facts indicating
discrimination based on a protected ground.

In respect of identifying a proper comparator and ground, the SAC has reiterated its long-
standing problematic case law:°° in cases of dismissal based on employees or civil servants
having become entitled to an old age and seniority pension, dismissed persons are
compared with others with pension entitlements (as opposed to those without such
entitlements, i.e. different age groups).°° According to the SAC, dismissed individuals were
not discriminated against on the ground of age because, under the law, the ground for
their dismissal was not their age but their entitlement to a pension, and their entitlement
to a pension was not based on age, as seniority was also taken into account. In line with
this established flawed case law on this issue, the SAC starkly differentiated this criterion
from age as a protected ground, and held that having acquired pension rights was not a
protected ground under the PADA.1°! The SAC held that the concept of age as a protected
ground under the PADA was different from the concept of age as an element of the
entitlement to a pension related to age and length of service.'%2 None of these rulings
discussed proportionality or any other justification.

Recognising the concept of a hypothetical comparator, the SAC held that a comparator was
not required to be actual.'%3 However, in 2019, the Court problematically held that it had
to be established that a specific person has been treated more favourably,'°* and that
discrimination was not proven as no such persons for comparison were established.0>

In 2019, the SAC problematically held that hypothetical unequal treatment was excluded,
denying protection to a person who claimed that he would be refused (on age grounds) a
banking service on equal terms based on a bank employee statement to that effect.%6

In respect of causality - mixed reasons (where a protected ground played a part along with
other factors), the case law is contradictory. One the one hand, the SAC has fallaciously
held that the reason for alleged unequal treatment must ‘in all cases be a protected
ground’,%7 or such treatment must ‘be based solely and only’ on a protected ground,08
arguably excluding cases where a protected ground was one among several reasons. The
Sofia City Administrative Court (SCAC) has copied that approach.°® In one case, the SAC
explicitly held that age was ‘only one of a series of criteria’, denying on this and other

%7 SAC, Decision No. 5023 of 26 August 2020 in Case No. 4599/2018.

%8 SCC, Ruling No. 43 of 28 April 2020 in Case No. 13911/ 2019.

9 SAC, Decision No. 611 of 12 July 2016 in Case No. 1541/2016, Decision No. 4418 of 14 April 2016 in Case
No. 4245/2016, Decision No. 2988 of 9 March 2018 in Case No. 13638/2017, Decision No. 4727 of 12 April
2018 in Case No. 2769/2018; SCC, Ruling No. 368 of 18 May 2018 in Case No. 483/2017; Ruling No. 401 of
28 May 2018 in Case No. 188/2018.

100 SAC, Decision No. 7272 of 11 June 2020 in Case No. 2647/2020.

101 SAC, Ruling No. 2711 of 25 February 2019 in Case No. 5704/2017.

102 SAC, Decision No. 7272 of 11 June 2020 in Case No. 2647/2020.

103 SAC, Decision No. 164 of 7 January 2020 in Case No. 15327/2018.

104 SAC, Decision No. 2922 of 27 February 2019 in Case No. 10318/2016.

105 SAC, Decision No. 15498 of 14 November 2019 in Case No. 3959/2018.

106 SAC, Decision No. 12865 of 1 October 2019 in Case No. 5114/2018.

107 SAC, Decision No. 6577 of 7 May 2019 in Case No. 10380/2017, Decision No. 6946 of 9 May 2019 in Case
No. 8352/2017, Decision No. 14026 of 21 October 2019 in Case No. 12163/2018.

108 SAC, Decision No. 4815 of 24 April 2020 in Case No. 7948/2018.

109 SCAC, Decision No. 370 of 17 January 2020 in Case No. 5586/2019, Decision No. 8325 of 20 December
2019 in Case No. 11063/2019, Decision No. 4590 of 3 July 2019 in Case No. 4299/2019.
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(equally problematic) bases that any discrimination had occurred.!!® However, in other
cases, the SAC has correctly stated that ‘it is enough to establish that [a protected] ground
constitutes a basic, meaningful reason for less favourable treatment’.11!

In respect of recognising that no intent is required, the SAC and other courts have not
been able to comply with the directives, which do not require any intent to be established.
The case law is contradictory with regard to intent, with several decisions in 2020 (and
earlier) effectively requiring intent. In cases concerning various grounds, the SAC and the
Supreme Court of Cassation (SCC), as well as lower courts, have held that for
discrimination to be found, different treatment had to be ‘conscious’.11? Importantly, in a
case where the lower court had found no discrimination as the treatment was not
intentional, and the complainant had applied for cassation review, asking the SCC to
address specifically the question of the relevance or otherwise of intent, the SCC declined
to review the case without giving reasons.!'!'3 In certain cases, the SAC found no
discrimination as, inter alia, the treatment was not proven to be ‘conscious’.''* There are
no certain types of cases or grounds in regard to which the courts tend to require that
intent be shown. There is no trend in that regard.

The SAC has referred obiter to a definition of discrimination that does not correspond to
the directives: '‘By definition, the concept of discrimination is inequality and humiliation
[based on protected grounds], which is established by law; an appointing of lesser rights
[..]'.*1*> The Sofia City Court (SCtC) has done something similar: ‘By definition,
discrimination is unfair (less favourable) treatment (inequality, humiliation [...]) of one or
more members of a specified group as compared to other people according to specified
criteria (protected grounds). [...] difference, exclusion, limitation or preference on grounds
provided for by the law, which is aimed at or results in destroying or impairing equality of
treatment.’116

In some cases, the SAC has erroneously discussed less favourable (different) treatment as
an instance of indirect, rather than direct, discrimination.!!”

b)  Justification for direct discrimination

The PADA does not permit a general justification for direct discrimination with respect to
any ground.!!® It only provides for an exhaustive list of specific exceptions for various
protected grounds, including the six EU grounds.!*?

The case law has in some cases conflated various forms of discrimination, including direct
and indirect discrimination, applying in some of those cases justifications that are only
relevant to indirect discrimination to cases of direct discrimination or harassment. The Sofia
City Administrative Court held that, for discriminatory less favourable treatment to be

110 SAC, Decision No. 12865 of 1 October 2019 in Case No. 5114/2018.

111 SAC, Decision No. 3304 of 4 March 2020 in Case No. 7783/2019, Decision No. 5229 of 30 April 2020 in Case
No. 12178/2018, Decision No. 8758 of 11 June 2019 in Case No. 1014/2019.

112 gee, inter alia, SAC, Decision No. 1253 of 27 January 2020 in Case No. 10834/2019 (ethnicity grounds),
Decision No. 370 of 17 January 2020 in Case No. 5586/2019 (multiple grounds, including disability).
Supreme Court of Cassation, Ruling No. 571 of 24 June 2020 in Case No. 37/2020 (age and other grounds).

113 Supreme Court of Cassation (SCC), Ruling No. 596 of 22 July 2019 in Case No. 680/2019. The case
concerned a ground not protected under EU law - namely, the specific prison where a person was serving
their sentence (alleged different treatment across prisons).

114 SAC, Decision No. 2922 of 27 February 2019 in Case No. 10318/2016, Decision No. 6577 of 7 May 2019 in
Case No. 10380/2017, Decision No. 6946 of 9 May 2019 in Case No. 8352/2017.

115 SAC, Decision No. 3208 of 28 February 2020 in Case No. 847/2019.

116 SCtC, Decision No. 261593 of 2 December 2020 in Case No. 12501/2019.

117 SAC, Decision N. 5609 of 14 May 2020 in Case No. 5057/2019, Decision N. 10495 of 30 July 2020 in Case
No. 5792/2020.

118 1n Bulgaria, national law provides for specific (not general) exceptions for direct discrimination on the
ground of age. Under the PADA, there are six exceptions for age altogether, three of which refer to other
laws providing for age differentiation.

119 PADA, Article 7.
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established, such treatment had to not be objectively justified by a legitimate aim pursued
by appropriate and necessary means (as well as based exclusively on a protected
ground).t20

Applying a flawed medical approach to disability, the SAC effectively justified a dismissal
directly based on disability with the opinions of medical persons and authorities, which had
held that the complainant was unable to continue performing her job due to her disability;
the relevant trade union, which the employer had consulted in this case, had also formally
opined that the dismissal was in the interests of the complainant’s health.'?!

2.3 Indirect discrimination (Article 2(2)(b))
a) Prohibition and definition of indirect discrimination

In Bulgaria, indirect discrimination is prohibited in national law (PADA, Article 4(1). It is
defined. Article 4(3) of the PADA defines indirect discrimination as, ‘placing a person or
persons who have a [protected] characteristic or a person or persons without such a
characteristic together with the former suffer less favourable treatment or are placed at a
particular disadvantage deriving from an apparently neutral provision, criterion or practice,
unless the provision, criterion or practice are objectively justified with a view to a legitimate
aim and the means to achieving that aim are appropriate and necessary’.

This definition, which amended the previous one, was adopted in 2016 following the CJEU’s
ruling in CHEZ (Case C-83/14). Under the former definition, indirect discrimination was
‘placing a person on [protected] grounds in a less favourable situation compared to other
persons through an apparently neutral provision, criterion, or practice, unless that
provision, criterion, or practice is objectively justified with a view to a legitimate aim and
the means to achieving that aim are appropriate and necessary’. The current definition
sought to clarify that indirect discrimination by association was banned. The clarity of its
wording, however, is questionable, arguably compromising its usefulness.

As discussed above in Section 2.2, the case law has in some cases misapplied the concept
of indirect discrimination to cases of less favourable treatment. The SCC failed to correct
a ruling by the lower court to the effect that indirect discrimination required protected
grounds to be the reason for the disadvantage.'?? The SAC erroneously discussed a
situation of arguable indirect discrimination (food provided to all inmates in a prison that
did not correspond to the dietary needs of Muslims) as an instance of unproven direct
discrimination, and as a result, upheld the lower court’s decision, which had repealed the
PADC’s decision finding indirect discrimination.'?> The SAC furthermore held that less
favourable treatment provided for under legislation constituted indirect discrimination; the
legislative norm providing for different treatment was an apparently neutral one, according
to the Court.'* Accordingly, the SAC applied to this instance of different treatment the
justification only relevant to indirect discrimination (legitimate aim and necessity). The
SAC made a similar erroneous decision in 2019, holding that less favourable treatment
provided for under secondary legislation amounted to indirect discrimination because it
was envisaged by norms, and not perpetrated by any specific actor.'?*

In other cases, however, the SAC ruled correctly that indirect discrimination implied
application of the same rule resulting in disparate impact/different situations based on
protected grounds.'?® In 2019, the SAC similarly construed indirect discrimination in line

120 SCAC, Decision No. 370 of 17 January 2020 in Case No. 5586/2019.

121 SAC, Decision No. 1644 of 31 January 2020 in Case No. 6992/2019.

122 5CC, Ruling No. 595 of 22 July 2019 in Case No. 109/2019.

123 SAC, Decision No. 4983 of 28 April 2020 in Case No. 13721/2019.

124 SAC, Decision No. 10495 of 30 July 2020 in Case No. 5792/2020.

125 SAC, Decision No. 15498 of 14 November 2019 in Case No. 3959/2018.

126 SAC, Decision No. 5280 of 4 May 2020 in Case No. 8855/2019, Decision No. 2711 of 25 February 2019 in
Case No. 5704/2017.
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with the standards: ‘[I]ndirect discrimination is not treatment based on protected grounds.
Conversely, [it] is treatment, which universally applies to all regardless of their
characteristics but which, implemented in practice, impacts some worse than others, and
disproportionately affected are groups characterised by protected grounds. Indirect
discrimination is a result of the same treatment of persons in different situations. Such
discrimination is indirect because it is not treatment that is different but the consequences
of it. The consequences of such treatment feel differently to persons with different
characteristics.’?” Similarly, the Varna Regional Court (VRC) has correctly interpreted
indirect discrimination in terms of its difference from direct discrimination.!28

In 2020, the SCC held, also correctly, that an authority’s requirements for access to an
administrative service (application in person rather than through a representative), which
applied to all but placed people with disabilities at a particular disadvantage, amounted to
indirect discrimination.'?® The SCC upheld the decision of the lower court, which had
correctly reasoned as to the nature of indirect discrimination. In 2019, the SAC correctly
held, in a similar case, that a person with a disability had been discriminated against as
residence requirements were applied to him without taking into account the disability-
related difficulties that he faced in complying, in comparison with non-specified others who
were able to comply because they had no such difficulties/disability (hypothetical
comparator).130

In contrast, in a comparable accessibility case in 2019, the SAC erred in respect of
identifying the proper comparator group when it held that a person with a disability was
not discriminated against in relation to the inaccessibility of an element of railway station
infrastructure, as he was not put at a disadvantage in comparison with others with mobility
issues (instead of comparing his position with that of people with no mobility issues).!3!

To recapitulate, the case law still struggles with contradictions.
b)  Justification test for indirect discrimination

The test for justification is necessity. Neither the law (PADA, Article 4(3)), nor the case law
has specified whether this is to be understood as strict proportionality or mere
proportionality. There is no legislative or judicial guidance on what constitutes a ‘legitimate
aim’. Although a number of indirect discrimination cases have now been decided, the case
law has not as yet evolved a standard for either ‘a legitimate aim’ or ‘an appropriate and
necessary measure’. As a rule, the PADC and judges have failed to undertake a proper
analysis of necessity, including by looking into alternatives to impugned measures. In some
cases, they have accepted declarations of necessity by respondents without questioning
the linkage between the asserted aim and the specific measures. In this way, they have
failed to properly apply the rule on shifting the burden of proof, de facto excusing
respondents of their burden of proof in terms of establishing a justification for disparate
impact.

However, in decisions rendered in respect of implementation of the CJEU’s CHEZ decision,
the SAC did discuss the availability or otherwise of alternative means of pursuing a
legitimate aim as a consideration in a possible justification analysis.!32

127 SAC, Decision No. 17362 of 18 December 2019 in Case No. 3542/2019. This language, while not crediting
the source, is copied from a book by the author of this report, an explanatory work addressed to the
judiciary, analysing the concepts under the PADA.

128 VRC, Decision No. 1486 of 11 December 2019 in Case No. 1872/2019. This language, while not crediting the
source, is copied from a book by the author of this report, an explanatory work addressed to the judiciary,
analysing the concepts under the PADA.

129 SCC, Ruling No. 394 of 8 May 2020 in Case No. 1094/2020.

130 SAC, Decision No. 3547 of 12 March 2019 in Case No. 10671/2017.

131 SAC, Decision No. 8325 of 4 June 2019 in Case No. 45/2019.

132 SAC, Decision No. 13045 of 21 October 2020 in Case No. 4671/2020, Decision No. 5647 of 15 May 2020 in
Case No. 4334/2019.
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In 2019, a lower court also correctly defined the necessity test as follows:
‘[Dlisproportionate adverse effect on the claimant [who is blind] may only be justified when
the [legitimate] aim cannot be achieved by other means. [T]he adverse effect of the rule
[...] results from its insensitivity to an objectively existing situation, which excludes a
possibility to treat all [persons] the same as they are objectively not in the same position.
Therefore, the court finds that there is no proportionality between the aim pursued
[personal data protection] and the means used [a requirement to submit an application in
person]. It is not established that only by means of such a requirement the legitimate aim
can be realised and there is no means less interfering with people’s rights to pursue that
aim’.133

2.3.1 Statistical evidence
a) Legal framework

In Bulgaria, there is legislation regulating the collection of personal data. The relevant rules
are not included in the PADA and make no provision on using data for purposes of equality
litigation or positive measures. Such use is implicitly permissible, on the same grounds as
testing, because under general evidentiary rules any evidence the court finds relevant is
admissible.

Data collection is provided for in the Statistics Act,3* the Protection of Personal Data Act,!3°
the Census 2021 Act,!3® the People with Disabilities Act,'3” the Ministry of the Interior
Act,3® the Bulgarian Personal Documents Act,'3° the Ordinance on the Terms and
Procedure to Conclude, Implement and Terminate the Agreement for Integration of
Foreigners Granted Asylum (Refugees) or Subsidiary Protection,!*® and the Ordinance on
Integrative Education.!#! Data collection is provided for regarding: racial or ethnic origin;
national origin; mother tongue; political, religious or philosophical convictions;
membership of political parties or organisations with political, religious, philosophical or
trade union aims; health status or disability; sexual life (there has been no movement to
include sexual orientation);!*? personal life; human genome; unlawful acts committed;
nationality; sex; age; education; language.43

133 varna Regional Court, Decision No. 1486 of 11 December 2019 in Case No. 1872/2019. This language, while
not crediting the source, is copied mutatis mutandis from a book by the author of this report, an
explanatory work addressed to the judiciary, analysing the concepts under the PADA.

134 Statistics Act (3akoH 3a cratuctmukara), adopted June 1999, last amended 24 April 2020, Article 21.

135 protection of Personal Data Act (3akoH 3a 3awmTta Ha nyHnTe AaHHK), adopted January 2002, last amended
25 November 2019, Article 1(3-5).

136 Census 2021 Act (3akoH 3a npebposiBaHe Ha HaCeNEHNETO U XUAULLHMUS ¢oHA B Bbarapus npes 2021 r.),
adopted 21 February 2019, last amended 22 December 2020, Article 17 (1.17-19) (1.26).

137 PDA, Article 82.

138 Ministry of the Interior Act (3akoH 3@ MUHUCTEPCTBOTO Ha BbTpelHUTe pabotu), adopted June 2014, last
amended 2 October 2020, Article 10(2), Articles 25-26.

13% Bulgarian Personal Documents Act (3akoH 3a 6bsirapckute indHu 4oKkymMeHTun), adopted August 1998, last
amended 27 November 2020, Articles 18 and 65.

140 See Council of Ministers, Decree No. 144 of 19 July 2017 for the Adoption of Ordinance [...], Articles 12(1)
and (3) and Article 15(1), available at: http://dv.parliament.bg/DVWeb/showMaterialDV.jsp?idMat=116399.

41 Ordinance on Integrative Education, Article 145(2) - concerning pupils with special educational needs.

142 There is no definition of ‘sexual life’. The ordinary meaning would apply. It is not meant to work as a
synonym for ‘sexual orientation’; it is broader, all-encompassing. Everyone would be covered regardless of
their sexual orientation or the nature of their sex life (for example, who their partners are would be
covered). Sexual orientation would potentially be included in sexual life. Judicial interpretation would be
necessary to confirm this (no Case law dealing with this exists). The same goes for ‘personal life’ - it is
broader than ‘sexual orientation’, potentially covering it.

143 Respectively, Statistics Act, Article 21(2) (provision of data not mandatory); Protection of Personal Data Act,
Article 51; Census 2021 Act, Article 17(1); Ordinance on the Terms and Procedure to Conclude, Implement
and Terminate the Agreement for Integration of Foreigners Granted Asylum (Refugees) or Subsidiary
Protection, Article 12(1) and (3) and 15.1; Ordinance on Integrative Education, Article 145(2). The Ministry
of the Interior Act does not define personal or sensitive data. The Bulgarian Personal Documents Act defines
personal data as ‘any information regarding a particular natural person’ (Paragraph 1.13 of the Additional
Provisions).
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This is considered sensitive data. Under the Protection of Personal Data Act, personal data
regarding racial or ethnic origin, religious beliefs, health status or sexual life, inter alia
(excluding age), may be processed only when this is absolutely necessary, where there
are appropriate safeguards for the rights and freedoms of the data subject, and where this
is provided for under EU law or the legislation of Bulgaria.'** When the processing of such
data is not provided for under EU law or the legislation of Bulgaria, it may be done only
when this is absolutely necessary, where there are appropriate safeguards for the rights
and freedoms of the data subject, and where a) the aim is to protect vital interests of the
data subject or another natural person, or b) the data concerned were obviously made
public knowledge by the data subject.'*> When such data are processed, appropriate
measures and safeguards shall be applied to prevent discrimination against natural
persons.!46

No law provides for the collection of ground-disaggregated data explicitly for purposes of
equality litigation or policies. Public bodies taking positive measures do use statistics to
design such measures.!4” Statistics are collected either by the National Statistical Institute,
a public institution governed under the Statistics Act, or by public authorities themselves
or by private research agencies on commission.!48

In Bulgaria, statistical evidence may be admitted by national law in order to establish
indirect discrimination. National law implicitly permits any type of evidence in civil cases,
including statistical evidence.'*® There are no particular conditions for admission of
statistics. The admission and evaluation of all evidence, implicitly including statistics, is left
to the discretion of judges.!>?

b) Practice

In Bulgaria, statistical evidence has been used in practice in order to establish indirect (and
other forms of) discrimination. It is not widespread, but there has been no reluctance on
the part of judges or the PADC to consider statistics.

In the past, Sofia trial court judges have rendered several decisions in cases concerning
sex quotas for admission to university. The courts have accepted as a statistically
established fact that women with higher academic scores were denied admission for the
benefit of men with lower results. In other cases, courts have accepted the predominance
of Roma in the ethnic composition of certain residential areas as a fact based on
statistics.!>!

In 2018, the SAC found that there was discrimination against a category of patients who
were denied publicly funded treatment, in contrast with another category of patients, by
relying on statistical data presented by an expert who compared two categories of patients

144 Protection of Personal Data Act, Article 51(1).

145 Protection of Personal Data Act, Article 51(2).

146 protection of Personal Data Act, Article 51(3).

147 In documents providing for positive measures, Government institutions have used statistical data to analyse
the status quo. For example, see, in the National Strategy of the Republic of Bulgaria for Integration of the
Roma 2012-2020, the section on ‘Current status of the Roma community’, available at:
http://www.nccedi.government.bg/bg/node/85 (in BG and EN).

148 The National Statistical Institute gathers statistics based on self-determination. Other public services gather
statistics based on self-determination in some Cases and, in others, on perception. Private sociological
research agencies gather statistics of both types.

149 Civil Procedural Code, Article 12.

150 Civil Procedural Code, Article 12 in conjunction with Article 10.

151 See, inter alia, Plovdiv District Court, Decision No. 185 in civil Case No. 1330/2005, 1 February 2006;
Plovdiv Regional (appeals) Court, Decision No. 1934 of 24 October 2006 in civil Case No. 862/2006; and
Supreme Court of Cassation, Decision No. 1302 in civil Case No. 1602/2006, 28 November 2007; PADC,
Decision No. 58 in Case No. 10/2006. These statistics were presented by complainants in some cases, by
respondents in others, or established in proceedings by witness testimony or by expert opinion on the basis
of official census statistics.
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in terms of, inter alia, the prevalence, consequences and other relevant characteristics of
their respective diseases.!2

There has been no relevant case law in 2019-2020.
2.4 Harassment (Article 2(3))
a) Prohibition and definition of harassment

In Bulgaria, harassment is prohibited in national law. It is defined in the PADA, Additional
Provisions, § 1(1), as ‘any unwanted conduct related to [protected] grounds [...] and
manifested physically, verbally or in any other manner, having the purpose or effect of
violating the dignity of a person and of creating a hostile, degrading, humiliating, offensive
or intimidating environment’. The personal scope of the PADA is universal: anyone
(including a legal person) may be a victim and everyone (including legal persons) is bound
by the prohibition. The material scope of the PADA is universal as well: the bans apply to
all rights and legitimate interests.

The term ‘a person’ in the definition has been interpreted as limiting the scope of protection
to an individual, rather than a group (in the context of hate speech).'®3 This new
interpretation is in stark contrast to extensive case law in previous years when, in
numerous cases of hate speech targeting communities, the PADC and the courts have
found harassment to have occurred.!>*

In 2020, the SAC and other courts have applied the concept of harassment to cases of
discriminatory comments addressed to/targeting particular individuals.>> The SCtC upheld
a decision by the lower court to the effect that where impugned conduct inevitably, by its
very nature, impinges on human dignity, creating an offensive environment, it is
unnecessary to prove the resulting non-pecuniary damages, or their causal link to the
impugned conduct, as they naturally follow by ‘human presumption’ and are ‘implicitly
inferred’.1>® The Court furthermore held that the concept of harassment concerned conduct
that objectively impairs human dignity, for which reason the establishing of an act of
harassment was per se sufficient for establishing the fact of emotional suffering, and
therefore, damages to be compensated.

While the directives do not ban ‘hate speech’ or ‘negative stereotyping’ as such in general
terms, the ban on harassment under the directives applies, as a matter of course, to any
expression that corresponds to the definition of harassment, i.e. any unwanted conduct
related to any of the protected grounds that takes place with the purpose or effect of
violating the dignity of a person and of creating an intimidating, hostile, degrading,
humiliating or offensive environment. Accordingly, litigators at the national level have, on
many occasions over the years, successfully brought a large number of hate speech cases
to the attention of the courts, invoking the ban on harassment under the PADA (the
domestic legislation transposing the directives), whose applicability, as mentioned above,
is not limited to the material scope of the directives but goes beyond.

Although the directives do not ban harassment in general terms outside their respective
material scopes, under the PADA harassment is banned in any field. Accordingly, strategic
litigators at the national level have successfully triggered a significant body of case law on
hate speech construed by the domestic equality body and the domestic courts as

152 SAC, Decision No. 2138 of 16 February 2018 in Case No. 13552/2016.

153 SAC, Decision No. 13471 of 29 October 2020 in Case No. 8595/2020.

154 For instance, PADC, Decision No. 450 of 20 November 2018 in Case No. 180/2017; Burgas Administrative
Court, Decision No. 564 of 23 March 2018 in Case No. 17862017; SAC, Decision No. 4238 of 2 April 2018 in
Case No. 70/2017.

155 For instance, SAC, Decision No. 4454 of 15 April 2020 in Case No. 9708/2019; SCtC, Decision No. 828 of 30
January 2020 in Case No. 751/2019.

156 SCtC, Decision No. 828 of 30 January 2020 in Case No. 751/2019.
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harassment within the meaning of the directives, which spans a range of fields both within
and outside the scope of the directives as narrowly interpreted. At the national level, under
the legislation transposing the directives and going beyond their scope, it has for many
years been accepted that anti-minority negative stereotyping in general terms in publicly
disseminated expression has an impact on minority rights to equality within the scope of
the PADA, i.e. in every field, whether or not the directives can be interpreted in that way.
The following paragraphs describe domestic case law dealing with the concept of
harassment as applicable to anti-minority public expression as per domestic judicial
construction. In general, national case law has construed hate speech as harassment, using
the latter concept under the law transposing the directives to protect (or otherwise) people
from negative stereotyping.

In 2019, the SAC and the SCC ruled in cases of alleged anti-Roma harassment by means
of hate speech that, for harassment to be at hand against a particular claimant, that person
needs to have been specifically targeted and affected by the impugned statements.!>” In
addition, a concrete, specifically defined hostile environment needs to have been created
for them (their workplace, place of study, a place where services are provided, a place of
worship, a place of residence, an authority’s premises, etc.). The onus is on the claimant
to prove such a specific impact. No assumptions can be made based on the content of the
impugned verbal conduct or the fact that it has been covered by the media, even if it is
found to be offensive. Similarly, no intent to harass on the part of the respondent can be
established based on the content of statements. ‘Abstract’ statements, targeting an
unidentified circle of persons, including a racial, ethnic or religious community, are not
banned under the concept of harassment (or other forms of discrimination, including less
favourable treatment, victimisation and racial segregation). In essence, according to these
recent rulings, which diverge from previous SAC case law, hate speech is not covered by
harassment.

This would not be tantamount to saying that hate speech is not outlawed at all, but only
that it could not be legally qualified as harassment within the meaning of the PADA in
particular. It could still be construed as incitement to discrimination under the PADA or as
incitement to hatred or discrimination under the Criminal Code, for example. Therefore,
these rulings are not as such in breach of the International Convention on the Elimination
of All Forms of Racial Discrimination (ICERD) or the Framework Decision on combating
certain forms and expressions of racism and xenophobia by means of criminal law. At any
rate, the PADA, which these rulings apply, is not criminal legislation but part of civil and
administrative law.

In line with this new restrictive trend, the SCAC, a lower instance court, denied that there
was harassment as found by the PADC in the case of an anti-Roma publication as the
complainant had failed to prove that she had been personally affected. The lack of a specific
victim meant the lack of a violation under the PADA.>8

However, the case law on hate speech targeting an entire community has been
contradictory. The SAC confirmed a decision against a media company that had failed to
moderate anti-Roma hate comments posted on its news site.'>® The PADC had found that
the comments, which were general in nature and therefore applicable to any and all
contexts, including the specific fields covered under the directive, constituted ethnic
harassment, and the company was given an instruction to introduce active continuous
comment moderation. The SAC agreed that the comments impinged upon human dignity,
instilled ethnic hatred and contained calls to violence, regardless of the intent behind them
or of the lack of any consequences (in terms of actual violence committed). The site owner

157 SCC, Decision No. 2 of 19 June 2019 in Case No. 3203/2018, Decision No. 819 of 29 November 2019 in
Case No. 2596/2019; SAC, Decision No. 636 of 15 January 2019 in Case No. 7229/2018, SAC, Decision No.
14026 of 21 October 2019 in Case No. 12163/2018.

158 SCAC, Decision No. 4590 of 3 July 2019 in Case No. 4299/2019.

159 SAC, Decision No. 7269 of 15 May 2019 in Case No. 11803/2017.
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had failed to take measures to control the content, thereby allowing users to infringe the
absolute ban on harassment. The court did not discuss the fact that the impugned hate
comments targeted the Roma community as such, i.e. Roma in general, and not the
individual complainant before the PADC. While the directive does not apply to hate crime
or to ‘hate speech’ as such, this case is relevant as it concerns verbal conduct that
corresponds to the definition of harassment under the directive: the domestic instances
applied the concept of harassment within the meaning of the directive to that impugned
conduct. However, this case does not negate the 2019 case law trend discussed above,
according to which general hate speech (by the respondent) is not harassment. There is a
difference between holding a company liable for not moderating general hate speech by
anonymous users and holding a named respondent liable for general hate speech.

The restrictive 2019 decisions in Roma cases (no other grounds being affected), discussed
above, to the effect that general hate speech is not harassment are influenced by
institutionalised anti-Romaism and favour racist authority figures. They contravene the
Firma Feryn principle developed by the CIEU'®? that wholesale discriminatory statements
are outlawed, regardless of whether an individual victim is identified. While these decisions
do not concern cases that are limited to employment or other specific fields within the
scope of the directives, the anti-minority expression they analyse, being generally
applicable, concerns equally all the fields covered under the PADA. The PADA, which in
many respects goes beyond the directives, including in its comprehensive material scope,
was meant by its drafters — and has, for more than 15 years, been interpreted by domestic
courts and the PADC as such - to ban harassment, including generalised harassment
targeting minorities as such in all fields.

These judgments are relevant to the directives in so far as, under the PADA - the legislation
transposing the directives, which goes beyond them - such verbal conduct legally qualifies
as harassment as defined by the Race Directive. As clarified above, national case law has
for years interpreted the concept of harassment under the PADA (defined in accordance
with the directives) as encompassing speech whereby public influencers legitimise
comprehensive anti-minority stances. Domestic adjudicators have seen such unwanted
conduct as having an adverse impact on minorities’ rights to equality in all fields protected
under the PADA, including employment, education, healthcare, social security, as well as
other fields.

The rulings requiring hate speech to have a specific victim contravene the ECtHR’s
judgment, inter alia, in Aksu v. Turkey, which has recognised that group negative
stereotyping, i.e. not targeting an individual, is capable of impinging on group members’
private life rights under the Convention. 6!

Hypothetically, the recent restrictive ‘specific victim’ SAC trend could infect the case law
under the PADA with regard to other unpopular minorities as well — provided that future
case law affirms the trend, which is not necessarily a given as the SAC’s case law in
previous years has recognised that general (anti-Roma) non-individualised hate speech
violates the PADA. Moreover, the emblematic cases of Behar and Budinova, which were
pending before the ECtHR in 2020, possibly provide support for possible rectification of the
case law.16?

160 judgment of 12 March 2008, Centrum voor gelijkheid van kansen en voor racismebestrijding v Firma Feryn
NV, C-54/07, EU:C:2008:155.

161 See also Behar and Gutman and Budinova and Chaprazov. At the cut-off date for this report, these cases
concerning facts dating from 2005 were pending before the ECtHR. The cases were decided after the cut-off
date, on 16 February 2021. The Court found that the domestic courts had breached their positive duties to
protect victims of general hate speech against ethnic minorities targeting no specific individual. (The cases
were represented by the author of this report.) For analysis of the Court’s hate speech standing case law,
see M.S. Ilieva, ‘The Rights of Others in Cases of Othering’, Strasbourg Observers, April 2021.

162 See previous footnote.
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In 2020, in an anti-Roma hate speech case, in which the complainant had not been
personally targeted, the SAC held that the Prosecutor General was not liable for his
impugned remarks as, under the Constitution, magistrates may not be held liable for their
official actions (unless they constitute a crime).'%3 Proceedings under the PADA in which
the PADC would concern itself with the possible administrative-penal liability of an alleged
discriminator who was a magistrate were unconstitutional. In the case in question,
however, the respondent had been interviewed on television and therefore the question
was open as to whether he was performing an ‘official action’ when he engaged in negative
stereotyping of the Roma. The activist complainant has since lodged this case with the
ECtHR.164

In 2020, the domestic courts have qualified (or discussed) as harassment instances of less
favourable treatment, such as a refusal to provide a Muslim prisoner with an opportunity
to work;1%> demotion of a trade unionist also linked to her age and disability;'¢® disciplinary
sanctioning, denial of a pay rise, etc. allegedly on multiple grounds, including disability.6”

In some cases, the SAC has refused to find harassment as the impugned conduct was not
‘objectively’ aimed at impairing the affected individual’s dignity; it did not amount to
manifesting ‘conscious negative bias’, but she merely subjectively perceived it to be so.168
The Court has held that harassment may not depend exclusively on the target’s perception
of their treatment; instead, the relevant aims need to be established as well (creating a
hostile environment, impinging on dignity), and the relevance of subjective feeling due to
unwanted conduct may not be expansively construed.'®® Therefore, conduct with the
‘effect’ of creating a hostile environment and humiliating an individual would not be
sufficient in cases in which this effect was only subjectively perceived to be at hand by the
affected individual. In such cases, ‘purpose’ would also be required. Conversely, if the
evidence indicated that the ‘effect’ was objectively at hand, ‘purpose’ might not be
required.

In Bulgaria, harassment explicitly constitutes a form of discrimination: PADA, Article 5.

Additionally, in business activities, an individual’s rejection or tolerating of harassment may
not be a basis for any decision affecting that individual.'7°

b)  Scope of liability for harassment

Where harassment is perpetrated by an employee, in Bulgaria, the employer and the
employee are liable. Any individual who performs an act of discrimination, including
harassment, is liable. In addition, employers are liable for compensation for damages
ensuing from the actions of their employees or others carrying out work for them. This is
a matter of general tort law, applicable to any legal person.!’! Furthermore, persons,
including employers, can be held liable and sanctioned by a fine if they knowingly aided an
act of discrimination, including harassment, by a third party.'’?2 If an employee suffers
harassment in the workplace by a third party and complains about it to the employer, the
latter has a duty to take action to stop the harassment.'”3 If an employer fails to take such
action, the affected employee could take legal action against them.

163 SAC, Decision No. 5610 of 14 May 2020 in Case No. 14676/2019.

164 See media report from 30 November 2020 at: https://www.svobodnaevropa.bg/a/30976624.html.
165 SCtC, Decision No. 261079 of 9 November 2020 in Case No. 15323/2019.

166 SAC, Decision No. 5023 of 28 April 2020 in Case No. 13911/2019.

167 SAC, Decision No. 387 of 10 January 2020 in Case No. 3539/2019.

168 SAC, Decision No. 387 of 10 January 2020 in Case No. 3539/2019.

169 SAC, Decision No. 10369 of 28 July 2020 in Case No. 10512/2019.

170 pADA, Article 37(1) and (3).

171 Obligations and Contracts Act (3akoH 3a 3agb/ikeHnsaTa n gorosopute), Article 49.
172 ppADA, Article 8.

173 PADA, Article 17.
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However, in 2020, the SCtC held that an employer (an entity) was not liable for the
harassment perpetrated by one of their employees against another employee outside of
the workplace (the impugned remarks were made in the place of study of the target, on
TV and in proceedings before the PADC).17# The Court held that the PADA provided for
employers’ liability only where an act of discrimination is carried out in the workplace, as
the employer has control there. Equally, the employer was not responsible for the
discriminatory statements made before the PADC as the liable individual had defended
himself in the proceedings, not representing the employer entity which was a party to them
in its own right. The harasser was entitled to be in charge of his own line of defence and
could not be controlled by the employer in that regard. On TV, again, the harasser had not
identified himself as an employee of the entity in question. The fact that the employer
entity had failed to distance itself from the impugned public statements was not relevant.
The Court did not examine whether the individual in question was well known and would,
in the particular context, be perceived by viewers and the public more generally as
implicitly representing the entity when he made his impugned remarks. While the harasser
had been a member of the governing board of the entity, the board consisted of nine
persons in total, and the harasser had not been its chair. None of the other eight
individuals, including the one authorised to represent the entity, had engaged in
discriminatory conduct against the claimant. Furthermore, the harasser was not in a
position to unilaterally determine the relationship between the targeted employee and the
entity. This decision is open to possible criticism from the standpoint of the CJEU’s
judgment in Asociatia Accept.l’>

Furthermore, under the PADA, a manager of an educational establishment who receives a
complaint by a student alleging harassment by a teacher or other staff, or by another
student, shall be under a duty to immediately conduct an inquiry and take measures to
abort the abuse, as well as disciplinary sanctions.”®

2.5 Instructions to discriminate (Article 2(4))
a) Prohibition of instructions to discriminate

In Bulgaria, instructions to discriminate are prohibited in national law. Instructions are not
defined. The PADA bans incitement to discrimination, going beyond the directives, and
defines that to expressly include instructions to discriminate.!”” However, this definition
may not be compatible with the directives because it requires direct intent. In many cases,
both the PADC and the courts have qualified public hate speech as incitement to
discrimination.7®

In 2018, the SAC held that there was no legal definition of ‘incitement to discrimination’
(under the PADA, there is) and proceeded to define the concept, based on doctrine, as
‘creating favourable conditions for third parties to commit an act of discrimination by using
expression to influence beliefs, values, attitudes regarding groups defined by a protected
ground’.'”® According to this ruling by the SAC, in the case of incitement, ‘ideas, beliefs,
desires, information are manifested in statements aimed at, and capable of, persuading an
addressee to treat unfavourably third parties based on grounds of difference. [...]
convictions are expressed that, in terms of their content and manner of expressing, are
not protected by the right to free expression [...] as they do not contribute to forming
democratic opinions or democratic will’. Based on this, the SAC went on to justify what the
author of this report would term extreme hate propaganda against Syrian refugees by an

174 SCtC, Decision No. 828 of 30 January 2020 in Case No. 751/2019.

175 Judgment of 25 April 2013, Asociatia Accept v Consiliul National pentru Combaterea Discriminarii, C-
81/2012, EU:C:2013:275.

176 PADA, Article 31.

177 PADA, Article 5 in conjunction with Additional Provisions, § 1.5.

178 For instance, PADC, Decision No. 450 of 20 November 2018 in Case No. 180/2017.

179 SAC, Decision No. 7863 of 12 June 2018 in Case No. 697/2017.
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MP/journalist member of the xenophobic Ataka party.!8 The court did not find incitement
to discrimination, including an instruction to discriminate.

In Bulgaria, instructions explicitly constitute a form of discrimination. Under the PADA, in
Article 5, incitement to discrimination, including instructions to discriminate, is expressly
defined as a form of discrimination.

b) Scope of liability for instructions to discriminate

In Bulgaria, the instructor and the discriminator are liable.'®! The instructor is liable for the
instruction and not for the discrimination that ensued. There is no information on case law
concerning instructions as such. The case law on incitement concerns hate speech.

2.6 Reasonable accommodation duties (Article 2(2)(b)(ii) and Article 5
Directive 2000/78)

a) Implementation of the duty to provide reasonable accommodation for people with
disabilities in the area of employment

In Bulgaria, the duty on employers to provide reasonable accommodation for people with
disabilities is included in the law, but is not defined. The PADA, in Article 16, provides for
accommodation for people with disabilities in employment.!82 This duty covers employees
and successful job applicants (selected candidates entering employment) but not all job
applicants (for purposes of their application and participation in the selection process). The
limit of the duty is when ‘costs are unfoundedly large and would seriously hinder’ the
employer.1® While Article 16 provides for adjusting ‘the workplace’, seemingly thereby
excluding working hours and other aspects of a job that could possibly require adjusting,
there is no judicial interpretation to the effect that the duty is limited in this way. The term
‘workplace’ is open to broader interpretation and was intended by the legislator to be
broadly interpreted: in national legal usage, this term may be synonymous with ‘job’.

Under the PDA, ‘reasonable facilitations’ (pa3ymHu ynecHenuns) are listed among the means
to support people with disabilities for purposes of their social inclusion.'®* People with
disabilities are entitled to rehabilitation, which includes, inter alia, professional
rehabilitation and labour rehabilitation.!8> Professional rehabilitation includes ‘support to
overcome barriers of functional limitations to practice an acquired profession, an
accommodated (adapted) workplace and work conditions fitting the needs of the person
with a disability and others’.'®¢ Labour rehabilitation includes ‘adapting the labour
environment to ensure employment for people with disabilities’.'®” Under the PDA, there is
no ‘reasonable’ or ‘disproportionate burden’ limit to these entitlements. (The PDA was
adopted to transpose the CRPD rather than EU law.)

Under the PDA, an employer is under a duty to adapt the workplace to the needs of a
person with a disability upon their hiring, if necessary, depending on the type and degree
of the disability.88 This provision, on the face of it, does not cover job applicants as such
but only selected candidates. Furthermore, on the face of it, it does not cover existing
employees whose disabilities occur in the course of their employment. An employer may

180 This case was represented by the author of this report.

181 PADA, Articles 71 and 78.

182 The provision reads: ‘The employer is under a duty to adjust the workplace to the needs of a person with a
disability upon the latter’s hiring or when the person’s disability occurs following their hiring, unless the
costs of this are unfoundedly large and would seriously hinder the employer’.

183 PADA, Article 16.

184 ppA, Article 5(2.4).

185 ppDA, Article 29(1).

186 ppA, Article 29(6.5).

187 PDA, Article 29(9.6).

188 ppA, Article 40.
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be funded by the Agency for People with Disabilities for the purpose of securing access to
a workplace for a person with a long-term disability; for adapting a workplace for a person
with a long-term disability; or for equipping a workplace for a person with a long-term
disability.®° This support is available only for people who are officially (medically) assessed
as disabled.

Under the PADA and the PDA, the entitlements apply to all professional contexts and
employment relationships. Under the PADA, the entitlement covers successful job
applicants - again, only successful applicants (*...upon the latter’s hiring...”) and not all
applicants, as clearly not all will be hired - as well as employees. It appears that the PDA
entitlement covers only successful job applicants, but not employees who became disabled
subsequent to being hired. Accordingly, job applicants are not covered by the specific
provisions of Article 16 of the PADA and Article 40 of the PDA. They could not, based on
those provisions, claim reasonable accommodation at an interview. If confirmed by judicial
interpretation, this would be a breach of the directive. However, the general provisions of
the PDA on ‘reasonable facilitations’, accessibility, and ‘professional rehabilitation’ and
‘labour rehabilitation, construed as a system, could arguably serve as a legal basis for
judicial interpretation covering job applicants, as well as selected candidates and
employees.

As the duties under both laws refer to ‘employers’, ‘the workplace’ and ‘the labour
environment’, they arguably do not cover people undergoing vocational training. In the
case of training provided by an employer, this apparent meaning of the provisions, if not
expanded by judicial construction, would be in breach of the directive. There are no criteria
in the laws for assessing the extent of the duties.

According to the Labour Code, employers are under a duty to provide accommodation for
workers ‘who, because of illness or labour accident, are unable to perform their assigned
job but are able, without endangering their health, to perform another suitable job or the
same one under alleviated conditions’.?°° This duty pre-dates both the PADA and the IPDA,
as well as the directive.’®! It has no disproportionate burden limit. It is based on an
instruction by the health authorities. An employer who fails to comply with such an
instruction owes the employee concerned compensation.!®2

Under the Civil Servant Act, there is an absolute duty for employers to ‘adapt the workplace
of the civil servant with a permanent disability in a way that makes it possible for their civil
service to be carried out’.13

According to the Healthy and Safe Working Conditions Act, employers are under a duty to
provide the appropriate facilities for employees with reduced working capacity, e.g. people
with disabilities, in their workplaces.!®* Employers are to be assisted and consulted by
special occupational health authorities in adapting jobs to employees’ capabilities,
considering their physical and mental health, by special labour medicine authorities.!®>

The lack of definitions of the duties on employers to provide reasonable accommodation
for people with disabilities is not on record as having caused difficulties in implementation,
as there have, as yet, been very few reasonable accommodation cases, as far as
information is available.

189 ppA, Article 44(1.1-3).

190 | abour Code (Kogekc Ha Tpyaa), Article 314. Such accommodation can include both adjustments to working
conditions for the same job or reassignment to another job.

%1 The Labour Code, including this particular provision, has been in force since 1987.

192 | abour Code, Article 317(4).

193 Civil Servants Act (3axkoH 3a AbpxaBHus cryxutes), entered into force 28 August 1999, Article 30.

194 Healthy and Safe Working Conditions Act (HSWCA) (3akoH 3a 34paBoc/10BHUTE n 6€30MacHu yC/10BMs Ha
TpyA4), last amended 5 December 2017, Article 16(1.4).

195 HSWCA, Article 25(2.3). Those authorities are charged, inter alia, with monitoring and analysing employees’
health status (HSWCA, Articles 25a(1.2) and (1.4)).
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There is no provision or case law to the effect that the availability of financial assistance
from the state is to be taken into account in assessing whether there is a disproportionate
burden.

b) Case law
In 2019-2020, no relevant case law has been identified.

In 2018, the SAC qualified as a denial of reasonable accommodation (using the phrase
‘reasonable facilitations’ (pa3ymHu ynecHeHus) a violation, which is outside the scope of
Directive 2000/78/EC, while arguably within the scope of the pending Equal Treatment
Directive. The case in question was the only one to be decided in 2018 invoking the concept
of reasonable accommodation. It concerned a denial of access to public funding for medical
equipment/treatment brought by a person with a disability. The SAC confirmed that a
governmental failure to provide, under secondary legislation, full funding for a special piece
of medical equipment needed for the purposes of a particular disability constituted a denial
of ‘reasonable facilitations’ (reasonable accommodation) and an act of discrimination under
the CRPD and ICCPR (as well as a violation of general mainstreaming/positive duties for
authorities under the PADA).1°¢ The Court held that, for purposes of establishing such a
violation, no comparison was needed. The SAC invoked the CRPD (Article 2) definition of
‘reasonable facilitations’ (reasonable accommodation). The Court used the term without
clarifying in what specific way the payment in question constituted reasonable
accommodation within the meaning of the directive or the CRPD. It implicitly accepted that
access to the treatment in question was an imperative need for the person concerned as
the treatment was repeatedly termed ‘life-saving’ in the decision. Again, the court did not
compare the person concerned to other persons, as it expressly held that, in such a case,
no comparison was needed. The treatment, accepted as life enabling, was implicitly
considered as accommodation for the purposes of continuing the person’s life (with public
support).

The case law does not give guidance on how to interpret ‘reasonable accommodation’
and/or ‘disproportionate burden’. There is no case law to suggest that a failure to comply
with general accessibility or building regulations would be relevant, i.e. an employer would
be barred from arguing that a disproportionate burden exists if they have not met relevant
regulations. Case law on failure to secure accessibility is abundant, but it does not qualify
this as denial of reasonable accommodation.

There is no provision or case law on taking into account the availability of financial
assistance from the State.

C) Definition of disability and non-discrimination protection

The definition of a disability for the purposes of claiming reasonable accommodation is no
different from the definition for claiming protection from discrimination in general. The
definitions of ‘people with disabilities’ and ‘people with long-term disabilities’ in the PDA
apply for all purposes under the law, including non-discrimination and reasonable
accommodation. In addition, the courts increasingly and relatively consistently rely on the
CRPD concerning the concept of disability. They do not ‘require’, strictly speaking, medical
proof of disability, as claimants/complainants are at liberty to choose their own evidence
to present, in accordance with general procedural rules. It is implicitly accepted that
medical proof (official assessment by the competent expert administrative bodies) is
expected, in a legal context, to prove disability. There have not been any cases in which
complainants have tried to establish disability with regard to a specific individual without
the use of official medical certificates. In practice, this is not on record as having been an
issue for litigation in the sense of people with disabilities not possessing such certificates,

196 SAC, Decision No. 5302 of 24 April 2018 in Case No. 11143/2016.
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having been unable to obtain them for some reason. As a rule, such certificates would be
obtained by an individual with a disability in order for them to access the various
entitlements, financial and otherwise, of people with disabilities under the legislation,
regardless of any anti-discrimination protection.

d) Failure to meet the duty of reasonable accommodation for people with disabilities

In Bulgaria, failure to meet the duty of reasonable accommodation is not recognised as a
form of discrimination under the PADA or PDA. Under the PADA, unlike other forms of
conduct, such as building or maintaining an inaccessible public architectural environment,
a denial of reasonable accommodation is not defined as a form of discrimination. There is
no provision on the relation of such a denial to direct or indirect discrimination. The same
applies for a failure to meet accommodation duties under the PDA, the Labour Code and
the Healthy and Safe Working Conditions Act.

In a 2018 case (there are no 2019 or 2020 cases), the SAC confirmed that a governmental
failure to provide, under secondary legislation, what the SAC termed ‘reasonable
facilitations’ (reasonable accommodation), constituted discrimination under the CRPD and
the ICCPR, as well as a violation of general mainstreaming/positive duties for authorities
under the PADA.*®7 While this case obviously did not concern an individualised measure,
the court qualified the denial as a denial of ‘reasonable facilitations’ (reasonable
accommodation) (as well as an act of discrimination within the meaning of the CRPD and
ICCPR, and a breach of the authorities’ duties to take special, equalising measures. This
ruling is an instance of a remarkable, growing trend on the part of the Bulgarian judiciary
to utilise discrimination law concepts, including that of reasonable accommodation, in order
to enforce effective socio-economic rights for entire categories of people with disabilities.
This is a fascinating, exceptional phenomenon, which well deserves studying.

Under the PADA, there is a disproportionate burden defence for employers and educators
- namely, where the costs are ‘unreasonably high’ or would ‘seriously hinder’ the
organisation. Under the PDA, employers and professional institutions have no such
defence, but absolute duties instead.

According to general PADA violation provisions, a failure to provide reasonable
accommodation is subject to a fine of between EUR 125 (BGN 250) and EUR 1 000
(BGN 2 000) for a natural person and between EUR 125 (BGN 250) and EUR 1 250
(BGN 2 500) for a legal person. Under the PADA, the shifting burden of proof would apply
if the court or the PADC agrees that a case against a failure to provide reasonable
accommodation constitutes ‘proceedings for protection against discrimination’ within the
meaning of the PADA, Article 9.

e) Duties to provide reasonable accommodation in areas other than employment for
people with disabilities

In Bulgaria, there is a legal duty to provide reasonable accommodation for people with
disabilities outside the area of employment. Article 32 of the PADA provides for reasonable
accommodation in education. The limit of the duty is, as in employment, the ‘costs are
unreasonably high and would seriously hinder’ the educator.!®® The PDA provides for a duty
on universities to ensure a supportive environment and ‘special accommodations’.1??
Children and school students are entitled to ‘additional support’ to facilitate their equal
access to quality education and inclusion.?% Regional inclusive education support centres
have a duty to provide such additional support to children and students with disabilities,

197 SAC, Decision No. 5302 of 24 April 2018 in Case No. 11143/2016.
198 pADA, Article 32.

199 PDA, Article 33.

200 ppA, Article 31(2).
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as well as ‘resource support’ to children and students with ‘special educational needs’.?°!
The PDA duties are absolute (there is no disproportionate burden defence).

In addition, under the PDA, people with long-term disabilities are entitled to financial aid
for the accommodation of housing.2%? A person with a disability who experiences serious
difficulties in exercising independently their rights when undertaking legal actions is
entitled to support measures (assisted decision-making) for access to justice; those
measures are to be provided for by law.203

The Ordinance on Inclusive Education??* (the Ordinance) governing education for pupils
with disabilities in mainstream and special schools defines ‘reasonable facilitations’
(pa3ymHun ynecHerHusi) as ‘all kinds of necessary and appropriate modifications and
adjustments that do not result in disproportionate or unjustified burdening of others, when
those are necessary in every individual case to ensure a person with a disability the
recognition or exercise of all rights and basic freedoms on an equal footing with all others
within the meaning of the Convention on the Rights of Persons with Disabilities’.?%>

The term ‘reasonable facilitations’ used above by the author of this report to translate the
Ordinance’s language of ‘pa3symHu ynecHeHus” may not correspond to the original English-
language legal term from whence, in all probability, the phrase ‘pasymnun ynecrHeHuns’ was
adopted by the domestic legislator. The domestic legislator is likely to have adopted the
phrase from Article 24 of the CRPD, which uses ‘reasonable accommodation’, as well as
‘facilitating’. It is unclear whether the drafters intended ‘pa3ymuu ynecHennsi’ (‘reasonable
facilitations’) to be construed as ‘reasonable accommodation’ and to be applied by domestic
bodies in line with ‘reasonable accommodation’ under the PADA, which derives the concept
from EU law.

The Ordinance provides for equal access to education through reasonable facilitations and
various forms of accessibility and other resources.?% It defines reasonable facilitations as
a means to make textbooks and other learning materials accessible.??” It specifically
provides for reasonable facilitations for taking school leaving exams.208

Under the Physical Education and Sports Act, sports shall be promoted by, inter alia, the
creation of conditions for adapted physical exercise and sports practice by people with
disabilities.?%® In schools and pre-school establishments, conditions for adapted physical
exercise and sports shall be created.?'® Adapted physical activity is defined as physical
activity by people of reduced capabilities or health issues that fosters their health.?!

In a case of denial of access to public funding for medical equipment/treatment brought
by a person with a disability, the SAC confirmed that a governmental failure to provide,
under secondary legislation, full funding for a special piece of medical equipment
constituted a denial of ‘reasonable facilitations’ (reasonable accommodation) -
discrimination under the CRPD and ICCPR (as well as a violation of general
mainstreaming/positive duties for authorities under the PADA).2!2 The court held that, for

201 ppA, Article 32(1).

202 ppA, Article 24(2.2), Article 75(1).

203 pPDA, Articles 65 - 67. Article 65(1) was amended in the above sense in 2020, with the amendment entering
into force as of 2021.

204 QOrdinance on Inclusive Education (OIE) (Hapeaba 3a npmobujasailjoto obpasoBaHme), entry into force 27
October 2017, last amended 18 December 2018, Additional Provisions, § 1.8.

205 QIE, Additional Provisions, § 1.8.

206 QIE, Article 102.

207 QIE, Article 105.

208 QIE, Article 107.

209 physical Education and Sports Act (3akoH 3a ¢pm3anyeckoTo Bb3nuTaHue u criopra), last amended 10
November 2020, in force as of 1 January 2021, Article 47(2.3).

210 physical Education and Sports Act, Article 51(1).

211 physical Education and Sports Act, Additional Provisions, § 1.1.

212 SAC, Decision No. 5302 of 24 April 2018 in Case No. 11143/2016.
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the purposes of establishing such a violation, no comparison was needed. The SAC invoked
the CRPD definition of ‘reasonable facilitations’ (reasonable accommodation).

f) Duties to provide reasonable accommodation in respect of other grounds

In Bulgaria, there is a legal duty to provide reasonable accommodation in respect of one
other ground, in both the public and private sector.

Religion/belief

Under Article 13(2) of the PADA, employers have a duty to provide reasonable
accommodation for religion/belief in terms of working hours and rest days, where ‘this
would not lead to excessive difficulties [...] and where [it is possible] [...] to compensate
for the potential adverse consequences on the [business]’.?!3 There has been no litigation
on record as yet based on this provision. It is unknown whether it is applied in practice or
not.

Under the Labour Code, the Council of Ministers shall determine the days for religious
celebration of religious communities other than the Eastern Orthodox Church, based on
proposals by the official leadership of each religious community.?'# Under the Labour Code,
workers and employees of a religious denomination other than Eastern Orthodox
Christianity are entitled to use a portion of their annual paid leave or unpaid leave,
whichever they prefer, on the days officially determined for the relevant religious
celebrations.?!> Their employer is under a duty to allow such leave. Those days of leave
may not be more numerous than the ones determined for Eastern Orthodox celebrations.
Under the Civil Servant Act, individuals are entitled to identical provision.?¢

Annually, the Government (the Council of Ministers) adopts a decision determining the
dates for religious celebrations of specified religious communities for the following year.
The dates for 2020 were determined by Decision No. 798 of 27 December 2019.2'7 Twelve
religious communities were recognised: the Catholic Church (four days of celebrations),
the Muslim community (six days), the Jewish community (seven days), the Armenian
Apostolic Church (six days), the ‘White Brotherhood’ community?!8 (six days), the Seventh-
day Adventist Church (six Saturdays, if they are expected to work on those days), the
Krishna Conscience community (five days), Diamond Way Buddhism (one day), the
Jehovah’s Witnesses (six days), Evangelical churches (one day), the Buddhist community
(four days), and the Bah&’i community (six days).

213 Under discrimination law, there is no definition of religion or belief in this or any other context.

214 | abour Code, Article 173(3).

215 Labour Code, Article 173(2).

216 Civil Servant Act, Article 57(5).

217 Council of Ministers, Decision No. 798 of 27 December 2019 (PewweHue N2 798 ot 27 aekemspu 2019 r. 3a
onpejesnsiHe Ha AHUTE 3a PESTNIrNO3HM MPasHULN Ha BEPOU3OBEAaHNSITa, Pa3INYHN OT
M3TOYHOMNpaBociaBHoOTo, rnpe3 2020 r.), available at:
https://dv.parliament.bg/DVWeb/showMaterialDV.jsp?idMat=144304.

Information about this faith community, which has nothing to do with racist notions, may be obtained at:
https://en.wikipedia.org/wiki/Universal White Brotherhood.
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3 PERSONAL AND MATERIAL SCOPE
3.1 Personal scope

3.1.1 EU and non-EU nationals (Recital 13 and Article 3(2), Directive 2000/43
and Recital 12 and Article 3(2), Directive 2000/78)

In Bulgaria, there are no residence or citizenship/nationality requirements for protection
contained in the relevant national laws transposing the directives. Non-nationals, as well
as nationals are entitled to protection from discrimination on any ground other than
nationality.?!® Legal residence is irrelevant to entitlement to anti-discrimination protection;
only factual being within the territory is a condition. However, non-nationals are protected
from discrimination based on nationality only insofar as such discrimination has no basis
in primary legislation.??° Parliament may make law that discriminates against non-
nationals, but executive bodies and private parties have no discretion to make such
decisions (including secondary legislation). Parliament is free to adopt discriminatory laws
based on nationality, with no constitutional limit to its discretion.??!

Those with irregular status are entitled to the protection of the directives, as factual being
within the territory is the only condition.

3.1.2 Natural and legal persons (Recital 16, Directive 2000/43)
a) Protection against discrimination

In Bulgaria, the personal scope of anti-discrimination law covers natural and legal persons
for the purpose of protection against discrimination (PADA, Article 3(1)). Legal entities and
non-incorporated associations are protected, as well as individuals, where the former suffer
discrimination on grounds of characteristics of their employees or members.???2 The courts
and the PADC have generally recognised the standing of legal persons as victims.??3 In
2018, the SAC, in a hate speech case brought by a minority denomination, expressly held,
relying on the relevant PADA provision, that a denomination, understood as a legal entity
representing a religious community, had standing to litigate in defence of all its members
(believers) targeted by the alleged harassment.??* National law is in compliance with EU
law.

b) Liability for discrimination

In Bulgaria, the personal scope of anti-discrimination law covers natural and legal persons
for the purpose of liability for discrimination. The PADA makes no distinction between
individuals and legal entities in terms of the ban on discrimination. The ban is expressly
applicable erga omnes, including all legal persons.??> Case law has recognised this.

However, in one case (alleged anti-Roma hate speech by the Prosecutor General), the SAC
held that, under the Constitution, magistrates may not be held liable for their official
actions (unless they constitute a crime).??® Proceedings under the PADA regarding
administrative-penal liability of a magistrate were unconstitutional. This ruling, should it
become settled case law, could limit the personal scope of the PADA in breach of the

219 PADA, Article 3(1).

220 PADA, Article 7(1.1).

221 Constitution, Article 26(2).

222 pADA, Article 3(2).

223 For instance, SAC Decision No. 5539 of 11 May 2016 in Case No. 3732/2016, in which the SAC expressly
refuted the lower court’s reasoning that an NGO could not be a victim of discrimination, recognising a legal
person’s victim status derived directly from the PADA.

224 SAC, Decision No. 4238 of 2 April 2018 in Case No. 70/2017.

225 PADA, Article 6(1).

226 SAC, Decision No. 5610 of 14 May 2020 in Case No. 14676/2019.
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directives in cases where magistrates engaged in harassment, for instance, or made case
administration decisions based on protected grounds - for example, the cases involving a
blind juror discussed in Section 4.1. In the case discussed above, the Prosecutor General
was being interviewed on television when he made his racist comments - he was not
performing duties as a magistrate, strictly speaking. Accordingly, should this ruling become
established interpretation, it could possibly apply to contexts involving magistrates beyond
legal proceedings.

3.1.3 Private and public sector including public bodies (Article 3(1))
a) Protection against discrimination

In Bulgaria, the personal scope of national law covers the private and public sectors,
including public bodies, for the purpose of protection against discrimination.??” The national
provisions comply with the directives.

b) Liability for discrimination

In Bulgaria, the personal scope of anti-discrimination law covers the private and public
sectors, including public bodies, for the purpose of liability for discrimination.??® The
prohibition is expressly erga omnes. The case law has recognised this, with numerous
cases against public bodies heard and decided on the merits (regardless of some unstable
contradictions in previous years regarding the liability of public bodies).

However, in 2019, the SAC ruled that the PADC has no authority to issue injunctions to
public bodies, only the authority to do so for private natural and legal persons.??° Vis-a-vis
public bodies that are found to have discriminated, the PADC has the authority only to
make recommendations. This ruling, in an age-related case in which the PADC had ordered
the Council of Ministers (the Government) to amend a piece of secondary legislation,
invoked ‘the rule that administrative bodies have specified competences and may not usurp
the competencies assigned by law to other bodies’. The SAC considers the PADC to be an
‘administrative body’ (as per established case law). The Court referred to an understanding
that the PADC may not decide policy questions, which the Government is competent to
decide by making secondary legislation. This raises no issues of compliance with the
directives as the latter do not require that the equality body should have the power to
make orders for structural relief. This SAC ruling does not affect the PADC'’s power to make
binding declarations of discrimination and to impose binding sanctions.

3.2 Material scope

3.2.1 Conditions for access to employment, to self-employment or to occupation,
including selection criteria, recruitment conditions and promotion,
whatever the branch of activity and at all levels of the professional
hierarchy (Article 3(1)(a))

In Bulgaria, national legislation applies to all sectors of private and public employment,
self-employment and occupation, including contract work, self-employment, military
service and holding statutory office, for the five grounds.?3° The relevant provisions consist
of the general ban on discrimination, which has universal scope,?3! and certain specific
employment discrimination bans.?32 The latter provide examples of the conduct prohibited
under the general discrimination ban (e.g. no discriminatory job requirements; no

227 pADA, Article 3(1).

228 PADA, Article 6(1).

229 SAC, Decision No. 15498 of 14 November 2019 in Case No. 3959/2018.

230 PADA, Article 6(1) and Articles 12-28.

231 The Supreme Administrative Court has recognised in its case law 