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EXECUTIVE SUMMARY
1. Introduction

Cyprus was granted independence in 1960 with a constitution that set out a power-sharing
system, strictly communally divided between the ‘Greeks’ and the ‘Turks’. The Constitution
recognises two ‘communities’, the Greeks and the Turks, and three ‘religious groups’, the
Maronites, the Armenians and the Latins. The religious groups were obliged to opt to belong
to one of the ‘communities’ and opted to belong to the Greek community. The Roma
community of Cyprus was not invited to opt which community to belong to but was deemed
to belong to the Turkish community, because of its assumed common language (Turkish)
and religion (Muslim) with the Turkish Cypriots. The Roma population is estimated to range
between 650 and 1 250 people, amounting to a maximum of 0.11 % of the population.!
Because the Government does not recognise the Roma as a distinct community, official
statistics do not provide figures for the Roma community but for the broader category of
‘Turkish speakers’. The Government does not adopt or apply policies targeting the Roma,
who are expected to benefit from horizontal policies intended for the entire population. The
Roma are allocated housing in specifically designated areas, renowned for their poverty.
Their housing segregation inevitably leads to schooling segregation, as all children must
attend schools close to their residence. The Government does not recognise the Roma or
any migrant community as a ‘minority’.

The Constitution functioned until 1963, when the Greek Cypriot President proposed 13
amendments to it, effectively taking away the most basic rights of the Turkish Cypriots. In
1964 the Supreme Court ruled that the functioning of the Government must continue on
the basis of the ‘doctrine of necessity’, subsequently extended to other areas affecting
Turkish Cypriots, including their right to welfare and to access their properties.

Few NGOs are active in the non-discrimination field. No NGOs advocate for the rights of
Turkish Cypriots and only a handful of NGOs advocate for the rights of migrants and asylum
seekers. In 2017 a new NGO was set up to address the rights of the Roma. However in
2020 this group, alongside many other NGOs, was deleted from the Government registry
for technical reasons as a result of a legislative amendment adopted during the summer
holidays.? Organisations that are not registered in the ministry’s registry® lack legal
personality, cannot open bank accounts and cannot claim Government or EU funding.* Most
NGOs that advocate for persons with disabilities are organised in a national confederation,
which in 2006 was afforded the status of social partner. In practice, the confederation is
afforded little say in key processes. A law adopted in 2015 recognised civil partnerships
but did not grant the right to adoption of children to couples who conclude a civil
partnership, whether same sex or heterosexual.> A number of neo-Nazi groups have
appeared in recent years, including a political party with currently four seats in Parliament.®

Pelekani C & Symeou L. (2018), "EkBgon napakoAou6naong 1ng KoIvwviag Twv MoAITWV OXETIKA LIE THV
epapuoyn Twv g0vikwv oTparnyikwv evraénc twv Poud’ (Civil society monitoring report regarding the
implementation of the national Roma inclusion strategies), Roma Civil Monitor, available at:
https://cps.ceu.edu/sites/cps.ceu.edu/files/attachment/basicpage/3034/rcm-civil-society-monitoring-report-
1-cyprus-2017-eprint-fin-cy.pdf.
2 Law on organisations and foundations and other related matters of 2017 (O nepi Swyarteiwv kai IdpuudTwv
kar yia AAAa Suvaen Osuata Nopocg Tou 2017) N. 104(1)/2017, Article 56.
For details on the registry and the registration procedure, see the Ministry of the Interior’s website here.
4 There is a procedure for registering an organisation as a non-profit company, however the registration
process and maintaining the company is costly and bureaucratic.
5 Law on Civil Marriages of 2015 (O nepi MoAimikr¢ SuuBiwonc Nouog Tou 2015), 184(1)/2015, 9 December
2015.
6 ELAM. The initials stand for ‘National Popular Front’ in Greek: EBviko Aaikd METwno.



https://cps.ceu.edu/sites/cps.ceu.edu/files/attachment/basicpage/3034/rcm-civil-society-monitoring-report-1-cyprus-2017-eprint-fin-cy.pdf
https://cps.ceu.edu/sites/cps.ceu.edu/files/attachment/basicpage/3034/rcm-civil-society-monitoring-report-1-cyprus-2017-eprint-fin-cy.pdf
http://cylaw.org/nomoi/enop/non-ind/2017_1_104/full.html
http://cylaw.org/nomoi/enop/non-ind/2017_1_104/full.html
http://www.moi.gov.cy/moi/moiup/moi.nsf/pagede1_gr/pagede1_gr?OpenDocument
http://cylaw.org/nomoi/arith/2015_1_184.pdf
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2. Main legislation

The Cypriot Constitution contains a general anti-discrimination provision (Article 28), which
corresponds to Article 14 of the European Convention on Human Rights (ECHR), but
includes additionally the ground of belonging to the ‘Greek’ or the ‘Turkish’ community.
Age, disability and sexual orientation are not explicitly covered by the Constitution,
although they can be seen as included in the term *any other ground whatsoever’ of Article
28.7 Sexual orientation was never considered by the courts in the context of Article 28
although legally speaking it could. Judicial interpretation of this provision has been
problematic and non-compliant with the equality acquis as it validates differential
treatment which is deemed to be ‘reasonable’, including because the victim has a protected
characteristic.®

Cyprus has ratified the following international conventions on discrimination: the ECHR,
including its Protocol No. 12; the Revised European Social Charter, including its Collective
Complaints Protocol; the International Covenant on Civil and Political Rights; the
Framework Convention for the Protection of National Minorities; the International Covenant
on Economic Social and Cultural Rights; the Convention on the Elimination of All Forms of
Racial Discrimination; the Convention on the Elimination of Discrimination Against Women;
ILO Convention No. 111 on Discrimination; the Convention on the Rights of the Child; and
the CRPD. In 2004 the two anti-discrimination directives were transposed into four
separate national laws:

- A law amending the existing disability law in order to bring it in line with the disability
component of the Employment Equality Directive.®

- A law prohibiting discrimination in employment on the grounds of religion or belief,
age, sexual orientation and racial or ethnic origin, transposing parts of the
Employment Equality Directive and the Racial Equality Directive.?

- A law rendering discrimination on the ground of racial/ethnic origin unlawful in the
fields provided by Directive 2000/43 (except employment).!!

- A law appointing the Ombudsman as the Equality Body empowered to investigate
complaints of discrimination, with a mandate that covers the grounds of both
directives, all rights guaranteed by the Constitution and by major international
conventions, extending well beyond the minimum required by Article 13 of
Directive 2000/43.2 The only assistance to victims foreseen in the mandate of the
Equality Body is the issuance of reports with recommendations. It does not include the
power to advise victims on their rights or to represent victims in court.

7 See for instance, the Appeal Court decision in Republic of Cyprus through the Finance Ministry v. xxxxx
Lakatamites, Appeal No. 190/2012, 4 October 2018, where the Court examined potential discrimination in
an age limit for a disability scheme in light of Article 28 of the Constitution.

8 In the cases of Antonis Aresti v. Cyprus Athletics Organisation (Ref. 1406/2008, dated 10 February 2010)
and Cyprus Athletics Organisation v. Andreas Potamitis (Ref. 111/2007, dated 18 June 2010), the court
rejected the allegations of discrimination by athletes with disabilities in the state grants paid to athletes
participating in the Paralympics, compared to the grants paid to athletes without disabilities participating in
the Olympics, on the basis that the schemes complained of dealt with different things (athletes with and
without disability) which could only be treated differently. In essence, the court adopted the view that the
disability constituted a ‘difference’ which could justify discrimination.

° Law on Persons with Disabilities (O Mepi ATopwv pe Avannpisc Nopog) No. 127(1)/2000). Available at
www.cylaw.org/nomoi/arith/2000 1 127.pdf.

10 Law on Equal Treatment in Employment and Occupation (O lMepi Tong Metaxeipionc ornv AnagxoAnon kai
Tnv Epyacia Nopog) N. 58(1)/2004, 2004. Available at www.cylaw.org/nomoi/enop/non-
ind/2004 1 58/full.html.

1 Law on Equal Treatment (Racial or Ethnic Origin) (O nepi Iong ueraxeipiong (PUAeTIKI) EOvoTikn Kataywyn)
Nopog) N. 59(1)/2004. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html.

2. The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law (O lMepi
KaranoAgunong QUAETIKWV kal dAAwv poppwv Aiakpioewv Nouoc (Enitporiog) Nopog) No. 42(1)/ 2004.
Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 42/full.html.



http://www.cylaw.org/nomoi/arith/2000_1_127.pdf
http://www.cylaw.org/nomoi/enop/non-ind/2004_1_58/full.html
http://www.cylaw.org/nomoi/enop/non-ind/2004_1_58/full.html
http://www.cylaw.org/nomoi/enop/non-ind/2004_1_59/full.html
http://www.cylaw.org/nomoi/enop/non-ind/2004_1_42/full.html
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3. Main principles and definitions

All definitions of ‘discrimination’ contained in the directives are virtually replicated in the
national laws.

The laws transposing Directives 2000/78 and 2000/43 allow for differential treatment
based on the grounds of racial or ethnic origin, religion or belief, age, disability and sexual
orientation when the nature of the occupational activities or the context within which these
are carried out is such that a specific characteristic constitutes a substantial and
determining employment precondition, provided that the aim is legitimate and the
requirement proportionate. The provisions on age do not apply to the armed forces, to the
extent that the fixing of an age limit is justified by the nature and duties of the occupation.
By contrast, an Equality Body decision in 2022 claimed that a provision in the statutes of
the journalists’ union excluding members who are no longer working as journalists from
participating in the board, amounted to age discrimination; the decision argued that
differences of treatment on the ground of age can only be justified if they relate to
employment policy, labour market and vocational training objectives.!3

In the case of the occupational activities of churches or other public or private
organisations, the ethos of which is based on religion or belief, a difference of treatment
based on a person’s religion or belief does not constitute discrimination when, due to the
nature or the context of these activities, religion or belief is a genuine, legitimate and
justified occupational requirement, having regard to the organisation’s ethos.

The scope of the Law on Persons with Disabilities excludes activities where, by virtue of
their nature or context, a characteristic or ability which a person with a disability does not
have constitutes a substantial and determining precondition, provided the aim is legitimate
and the precondition is proportionate, taking into consideration the possibility of adopting
‘reasonable measures’, within the meaning which these take in this law. The law does not
apply to the armed forces, to the extent that the nature of the occupation is such that it
requires special skills which cannot be exercised by persons with disabilities.*

The disability law was amended in 2007 to impose an obligation on employers to provide
reasonable accommodation so long as the burden on the employer is not disproportionate.
The law was further amended in 2014 to extend the reasonable accommodation duty to
fields beyond employment, provided the burden is not disproportionate or unjustified.!®

There is no provision in the Cypriot legal order for multiple or structural discrimination.
While the law does not explicitly cover assumed discrimination, direct discrimination is
widely defined in a manner that can be interpreted as covering discrimination by
assumption.

4. Material scope
The anti-discrimination laws cover both the private and the public sector and include all

fields provided for in the directives. Subject to conditions, the disability law safeguards the
right to equal treatment in the provision of goods, facilities and services.

13 Commissioner for Administration and Human Rights (2022), Report of the Commissioner for Administration
and Protection of Human Rights regarding discriminatory treatment of retired regular members of the
Cyprus Union of Journalists, due to the deprivation of the right to vote (‘Ek8ean EmiTponou AIOIKNOEWGS KAl
lpooragiac AvBpwnivwv AIKaiwudTwVv avapopikd e JIGKPITIKI) UETAXEIPION TwV oUVTA&IOUXWY TAKTIKWV
UeEA@V NG Evwong SuvTakTwV KUnpou,Eveka Tng 0TEPNONG Tou JIKAIWUAToG Tou ekAgyeaBai), 18 November
2022.

14 Law on Persons with Disabilities (O lMepi ATouwv ue Avannpisg Nouog) No. 127(1)/2000). Available at
www.cylaw.org/nomoi/arith/2000 1 127.pdf.

15 Law Amending the Law on Persons with Disabilities. No. 63(1)/2014, 23 May 2014. Available at
http://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=100626.



http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/236804A45D097043C2258901002E3685/$file/4_2020.pdf?OpenElement
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/236804A45D097043C2258901002E3685/$file/4_2020.pdf?OpenElement
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/236804A45D097043C2258901002E3685/$file/4_2020.pdf?OpenElement
http://www.cylaw.org/nomoi/arith/2000_1_127.pdf
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=100626
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5. Enforcing the law

Current practice suggests that the duty to ensure that discriminatory laws, provisions or
rules of organisations have been explicitly repealed is not fully complied with. The process
to formally repeal laws or regulations was sometimes triggered when a complaint was
submitted to the Equality Body under the previous Ombudsman. Even when a
discriminatory legislative provision is reviewed within the framework of a judicial process,
this does not trigger the procedure of revision. If the Equality Body found that a provision
was contrary to the directives, the procedure for repealing it did not always bear fruit. A
Supreme Court ruling in 2014, which established that the Attorney General is not at liberty
to ignore the Equality Body’s recommendation to amend a discriminatory law,'® prompted
hopes for change but this did not happen in the years that followed, as courts are unwilling
to disapply discriminatory provisions in the law, perceiving this to be a violation of the
doctrine of the separation of powers. Between 2017 and 2022 there were no Equality Body
findings of non-conforming national laws and therefore no referrals for amendments in
order to bring the legislation in line with the equality directives.

Victims have the option of submitting a complaint to the courts or to the Equality Body.
However, since 2017 the institution’s activities as an Equality Body, applying the anti-
discrimination legal framework per se, have been minimised. Discrimination complaints are
often treated as administrative law matters without addressing the issue of discrimination,
whilst other complaints are rejected because they were filed by persons other than the
victims, e.g. parliamentarians. Although the statistical record for the post-2017 period is
poor, it is likely that the number of complaints dropped as some vulnerable groups and
NGOs appear to have lost confidence in the complaints mechanism. Discrimination
complaints concerning children may also be examined by the Commissioner for the Rights
of the Child, who investigates and issues recommendations but lacks the power to impose
sanctions. Labour inspectorate committees can examine employment-related complaints
but lack expertise to handle discrimination complaints, except in specific gender-related
fields.

Problems in the Cypriot courts’ interpretation of the equality laws often result in the
rejection of discrimination claims. One of the problems of the judicial review process is that
it requires applicants to have a ‘legitimate interest’, which essentially precludes
applications from organisations acting on behalf of victims. Litigation is hardly ever used
by vulnerable groups for various reasons: low level of awareness of the anti-discrimination
laws among victims and in legal circles; the high cost of litigation and limited access to
legal aid; and significant court delays, which render access to justice prohibitive for victims
in need of a quick and effective remedy. In order to avoid the long delays of civil lawsuits,
lawyers often choose the somewhat faster procedure of judicial review as a means for
addressing discrimination. However, this has several disadvantages compared to the
equality acquis and rarely results in satisfaction for the victim. There are no small claims
procedures in place to cut through the large volume of cases awaiting trial. From the body
of decisions emerging in recent years, it appears that the more vulnerable a group is, the
less access it has to judicial or Equality Body proceedings. Thus, most anti-discrimination
claims brought before the court are filed by civil servants and relate to promotions,
pensions and retirement ages. There are a few court decisions concerning the claims of
Turkish Cypriots to their properties in the south or to state grants, but no cases involving
migrants or Roma claiming violation of the equality acquis. No case was ever decided
before the Cypriot courts on the basis of the Racial Equality Directive, although this
Directive was invoked by Turkish Cypriots before without success.

16 Supreme Court, Nicoletta Charalambidou v. Republic of Cyprus, the Minister of Finance and the Attorney
General (NikoAéTa XapaAaunidou v. Kunpiakng Anuokpariag, Ynoupyou OIkovouIKwV Kai [evikou
EioayyeAea), No. 1695/2009, 17 December 2014. Available at www.cylaw.org/cgi-
bin/open.pl?file=apofaseis/aad/meros 4/2014/4-201412-1695-
09.htm&gstring=%E4%E9%E1%EA%F1%E9%F3*%20and%2058(%E9) #.



http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2014/4-201412-1695-09.htm&qstring=%E4%E9%E1%EA%F1%E9%F3*%20and%2058(%E9)
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2014/4-201412-1695-09.htm&qstring=%E4%E9%E1%EA%F1%E9%F3*%20and%2058(%E9)
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2014/4-201412-1695-09.htm&qstring=%E4%E9%E1%EA%F1%E9%F3*%20and%2058(%E9)
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The national laws transpose verbatim the directives’ provisions regarding the right of
organisations to engage in procedures on behalf of victims. However, long-standing judicial
precedent holds that applications for judicial review may only be filed by persons with a
‘legitimate interest’ and organisations acting on behalf of victims are unlikely to be deemed
by the court as having a legitimate interest. Victims may address complaints directly to
the Equality Body, where the procedure is cost-free. In 2018 the Equality Body resolved
that it would only examine complaints from persons with a ‘legitimate interest’ which
means only the victims themselves.!’

LGBTIQ persons are becoming more visible in the public sphere and have gained allies
amongst most political parties, although church representatives and others continue to
engage in homophobic public statements, with no legal repercussions.'® The
institutionalisation of same-sex partnerships has contributed to increasing public
acceptance and awareness of homosexuality, but same-sex couples are still denied the
right to adopt children. A bill on gender identity,'® which has been debated since 2016 was
still pending on 1 January 2023.

The use of situation testing and statistical data is not mentioned in the legislation, case
law or Equality Body decisions. The admissibility of situation testing as a method of proving
discrimination in court will presumably be subjected to the general test of ‘relevance’ and
‘the best evidence rule’. Although courts are likely to accept the submission of statistical
data this is not a guarantee that such data will play any role in the court’s decision.

The burden of proof may be reversed in judicial proceedings where the laws transposing
the directives are involved; claimants who invoke the Constitution or use other laws as the
basis of their claim cannot benefit from this tool. It remains an unknown concept in the
Cypriot legal order that has never been used before the Cypriot courts in discrimination
related cases. The burden of proof is not reversed in procedures before the Equality Body
since its mandate includes the right to carry out investigations to establish facts. The
burden of proof is also not reversed in judicial review proceedings, which is the legal route
prescribed by the national legal framework for discrimination claims against the state. This
does not fall under the directives’ exception for those cases where the court can investigate
the facts of the case; the court examining judicial review applications does not carry out
any kind of investigation but merely examines the facts placed before it by the litigants.

Discrimination carries criminal sanctions as follows:2°

- Natural persons convicted by the courts for violating these laws can be fined up to
EUR 6 835.27 and/or sentenced to imprisonment of up to six months.

- In cases involving legal persons, the managing director, the chairperson, the director,
the secretary, or other officer of the organisation can be fined up to EUR 6 835.27
and/or sentenced to up to six months’ imprisonment, provided it can be proven that
the offence was committed with the permission or tolerance of these persons. The
legal person will also be fined up to EUR 11 695.33.

- If the offence has been committed out of gross negligence, as opposed to wilful
intent, the courts can impose a fine for natural persons of up to EUR 3 417.63,

17 During a public exchange between a MP and the Ombudsman, the Ombudsman stated that according to the
Ombudsman’s mandate, the Ombudsman examines complaints only from persons personally affected or on
her own initiative, and the latter depends entirely on the Ombudsman’s own judgement. When the MP
clarified that she had lodged a complaint to the Equality Body, the Ombudsman responded that there is no
separate equality body but rather an extension of the Ombudsman’s mandate: Charalambous P. (2019),
‘KaBvyag via Tig appodidtnTeg TnG EmiTponou Aloiknoewc’, Philelftheros, 26 April 2018.

8 Orthodoxia online (2019), ‘Kunpog: H Aotuvoypia dev evTonilel dianpd&n noivikou adiknUATog ek HEPOUC TOU
MnTponoAitn Mép@ou’, 4 September 2019.

% Law on the Legal Recognition of Gender Identity (O nepi Tn¢ Nouikng Avayvwpiong tn¢ Tautétnrac @uou
Nopoc Tou 2018).

20 Law on Persons with Disabilities No. 127(1)/2000) Article 5(4); Law on Equal Treatment in Employment and
Occupation N. 58(1)/2004, Article 15; Law on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004,
Article 13.
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whether acting independently or in their capacity as managing director, chairperson,
director, secretary, or other company officer, provided it can be proven that the
offence was committed with their consent. In cases of gross negligence, the courts
may fine the legal person up to EUR 6 835.27.

The upper limit on the fine and the absence of a minimum sanction, both common in the
Cypriot legal system, are found in all three laws transposing the equality directives. No
ceiling exists on the amount of compensation that can be awarded by the court to a victim.
The Equality Body can only impose small fines, which cannot exceed EUR 598, a power
never exercised, and lacks the power to award compensation to victims of discrimination.?!

6. Equality bodies

In 2004 the Ombudsman was appointed as the national equality body, with mandate to
combat discrimination on several grounds including race, community, language, colour,
religion, political or other beliefs and national or ethnic origin. The scope covers the fields
of Directive 2000/78 but additionally social insurance, medical care, education and access
to goods and services including housing. Although a quasi-judicial body with powers to
issue binding decisions, the Equality Body resorts to mediation and/or to non-binding
recommendations. This tradition was reversed in a single case in 2022, when the Equality
Body issued a binding order against the union of journalists forcing them to change their
statute to permit non-working journalists to stand for election in the union’s board. Since
2017 many reports issued by the Ombudsman merely reiterate the positions of the parties
involved without conclusion or apportionment of liability?? or they invite the police to
investigate.

In April 2017, a new Ombudsman was appointed by the President, which led to changes in
the practice of the body. Even though the institution’s mandate was not officially changed,
its activities as an Equality Body, applying the anti-discrimination legal framework per se,
were minimised. The set-up of the office also changed to the effect that there is no longer
a distinct internal authority to examine complaints under the two anti-discrimination
directives; instead, all complaints submitted are examined in the institution’s capacity as
Ombudsman. The annual reports with statistics from the body’s inception until 2017 were
removed from the institution’s website. Codes of conduct issued until 2017 were also
deleted. No equality data or equality annual report was published until 2020, whereupon a
single report was published for the years 2017-2019 with fragmented statistical data.?3
Few of the decisions listed cite the anti-discrimination legislation. The statistical record
published is not confined to the equality mandate but instead includes decisions from the
other mandates of the Ombudsman, which does not enable conclusions on the extent of
discrimination and the implementation of the equality acquis.?* Many of the interventions
are merely celebratory statements of an international day. The Ombudsman declined the
Auditor-General’s request to reveal the number of cases handled.?> The process of
appointment of the ombudsman was criticised by Global Alliance of Human Rights Institutes

2t The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law (O [lepi
KaranoA&unong QUAETIKwV kal dAAwv poppwv Aiakpioewv Nouoc (Enitpornog) No. 42(1)/2004, Articles 18
and 26(1).

22 KISA (2018), ‘Enitponog Aioiknong kai AvBpwnivwv AIKaiwudTtwVv Xwpic @wvr kal opaua’, Press release 28
April 2018.

23 Commissioner for Administration and for the Protection of Human Rights (Ombudsman) acting as Equality
Body (2020), ‘Annual Reports for the years 2017-2018’, 24 July 2020.

24 Commissioner for Administration and for the Protection of Human Rights (Ombudsman) acting as Equality
Body (2022), Annual Report 2020, 26 January 2022. At the time of writing, the annual report for the
Equality Body mandate for the year 2021 had not yet been published.

25 Alpha News (2018) 'O EAeykTng «kap®wvel» Tnv Enitpono Aioiknoewg otov EigayyeAéa’, 10 May 2018;
Politis (2019), 'Ev@niov Tng BouAng n kovTpa Oduccta-AoTTidou’, 31 October 2019; Alpha News (2020)
‘Kouva 10 ddxTuAo" n Kouioidv orov Oduaoea yia tnv kovipa pe 1n Aorridou’, 10 October 2020.
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(GANHRI) as non-transparent, lacking clear and uniform criteria and not promoting broad
consultation in the appointment or a merit-based selection of candidates.?®

7.

Key issues

For years, no awareness activities, action plan, training or equality data were made
available in the public domain. A national action plan on combating discrimination on
the grounds of sexual orientation, age, disability, ethnicity and religion, which started
to be discussed at the beginning of 2020 was abandoned at the outbreak of the
pandemic and did not resume. In June 2021, the Council of Ministers approved the
first ever human rights strategy?’ and authorised the Minister of Justice to compile
the first National Action Plan pursuant to the strategy. By end of 2022, no progress
had been made in compiling the action plan.

In the author’s view, the Equality Body ceased to apply the national anti-
discrimination legislation within the scope of the directives in 2017. In combination
with the non-transparent and non-merit based appointment of the Ombudsman, this
gives rise to an issue of compliance of Cyprus with Article 13 of the Racial Equality
Directive.?®

Very rarely do discrimination cases make it to the courts. The most vulnerable
amongst the discriminated groups lack both rights awareness and the means to
pursue a case in court. When they do, the anti-discrimination legal framework is not
invoked; instead, recourse is made to the 63-year-old constitutional provisions which
do not offer the far-reaching protection of the directives, the burden of proof is not
reversed and the procedure excludes persons without a ‘legitimate interest’, such as
NGOs. The decision is often based on problematic legal doctrines developed by the
courts which do not comply with the directives.

Litigation is not sufficiently used, owing to the cost and time involved, the fact that
legal aid is available subject to insufficient means, and the lack of awareness of the
anti-discrimination laws amongst the legal profession. In recent years, the
Government has completely abandoned efforts to raise awareness about the
directives, to promote anti-discrimination initiatives or to consult with civil society.
There is no procedure in place to regularly review or revise discriminatory
laws/regulations. In the past, a review could potentially be triggered if a complaint
was submitted to the Equality Body. Since 2017, this procedure has never been used.
The courts will not refrain from applying discriminatory laws, as they are reluctant to
interfere with what they see as the domain of the legislature.

The Equality Body has the right to issue reports with recommendations but has no
mandate to offer advice, represent victims in court or fund litigation.

Issues deriving from the unresolved ‘Cyprus problem’ have been the source of
ongoing ethnic discrimination against Turkish Cypriots.??

The transposition in 2016 of two asylum-related Council directives (the recast Asylum
Procedures Directive 2013/32 and the recast Reception Conditions
Directive 2013/33) introduced into the national asylum law provisions dealing with
discrimination on the grounds of ethnic origin, disability and sexual orientation in the
fields of education, freedom from detention and access to the asylum procedure.

26

27
28

29

Global Alliance on National Human Rights Institutions (2021), Report and Recommendations of the Virtual
Session of the Sub-Committee on Accreditation (SCA), 14-2402021.

National Strategy for Protection and Promotion of Human Rights. The text is not available online.

Global Alliance on National Human Rights Institutions (2021), Report and Recommendations of the Virtual
Session of the Sub-Committee on Accreditation (SCA), 14-24 June 2021.

Following years of inter-ethnic violence between the country’s two main communities, the Greek Cypriots
and the Turkish Cypriots, and following military intervention from Greece and Tirkiye, the country is divided
by barbed wire, separating Turkish Cypriots (in the north) and Greek Cypriots (in the south). In 2003 the
barbed wire was partly unsealed, allowing movement between north and south. This regime was governed
by a European Council Regulation when Cyprus acceded to the EU in 2004 (the Green Line Regulation).
Since then, Turkish Cypriots can visit and even settle in the south, enabling them to (try to access) services,
to vote and to claim their properties.
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A constitutional provision preventing MPs from promoting bills that may result in an
increase in the state budget is increasingly invoked by the government to block
efforts to legislate for the rights of discriminated groups.
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INTRODUCTION
The national legal system

The Cypriot Constitution contains a far-reaching equality provision which prohibits
discrimination on, inter alia any ground whatsoever.3° This provision has been interpreted
restrictively by the courts as prohibiting differential treatment only where this was deemed
‘unreasonable’! or only where two ‘equal’ things were being compared. 32

The most popular legal channel for challenging discrimination is the judicial review under
Article 146 of the Constitution. This process rarely leads to satisfaction for the victim of
discrimination because it does not entitle the court to look into the merits of the contested
decision but merely to assess the legality of the decision-making process; it also has the
disadvantage that it cannot be used to challenge discrimination in the private sector, which
remains an unexplored potential, 19 years after the non-discrimination directives were
transposed. This process can only be used by persons with a ‘legitimate interest’, a
prerequisite that essentially excludes organisations acting on behalf of victims. The burden
of proof is not reversed in judicial review proceedings. According to all three laws
transposing the directives, the competent courts to try disputes arising thereunder are the
labour courts (for labour-related disputes) and the district courts (for non-labour-related
disputes), ‘without prejudice to the exclusive jurisdiction of the Supreme Court under
Article 146 of the Constitution’. Therefore, although the option of applying to the district
court to claim compensation is available in the legislation, the judicial review procedure of
Article 146 must be used in order to annul an administrative decision or omission that has
adversely affected an individual and this can only be used by the individual affected. In
this context, the directives’ requirement that national law must grant organisations the
legitimate interest necessary in order to represent victims in proceedings (Article 9(2) of
Directive 2000/78 and Article 9(2) of Directive 2000/43) is not correctly transposed.

In 1963, the President of the country proposed 13 amendments to the national
Constitution, which removed the consociational element by limiting the communal rights
of the Turkish Cypriots, following which the Turkish Cypriots withdrew from the
administration in protest. In Ibrahim33 the Supreme Court ruled that the functioning of the
Government must continue on the basis of the ‘doctrine of necessity’, which effectively
suspended the constitutional rights of the Turkish Cypriots. A decade later, this doctrine
was extended by the courts to legitimise measures, of questionable legality, affecting
Turkish Cypriots. In the years that followed, the courts extended this doctrine into new
areas, denying Turkish Cypriots access to their properties®* and to welfare. Until 2006
Turkish Cypriots were also denied the right to vote; however, Cyprus was forced to change

30 The Constitution of the Republic of Cyprus (To Suvrayua tn¢ Kunpiaknc Anuokpariac), Article 28, 11
February 1959. Available at www.cylaw.org/nomoi/enop/non-ind/syntagma/full.html.

3t Supreme Court, George Mattheou v. Republic of Cyprus through the Chief of Police and the Minister of
Justice and Public Order (lMwpyoc MatBaiou v. Kunpiaknc Anuokpariag Heow Tou Apxnyou Tng AoTuvouiag
kar Tou Yrnoupyou Aikaioouvng kai Anuooiag Taéng), No. 1497/2008, 30 April 2012. Available at
www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 4/2012/4-201204-1497-
08.htm&gstring=%EC%E%F4%E8%E1%E9*%20and%201497%20w/1%202008.

32 Supreme Court, Cyprus Athletics Organisation v. Andreas Potamitis (Kurnpiakd¢ Opyaviouoc ABANTIOUOU V.
Avdpéa Motauitn), No. 111/2007, 18 June 2010. Available at http://www.cylaw.org/cgi-
bin/open.pl?file=apofaseis/aad/meros 3/2010/rep/2010 3 0315.htm&gstring=%FO0%EF%F4%E1%EC%E9.
%F4*%20and%2018%20and%20%E9%EF%F5%ED*%20and%?202010. The claimant in this case was a
Paralympics athlete who had been awarded a sum of one-fifth of the amount payable to the Olympics
athletes. Although his discrimination claim was deemed valid by the trial court, the Appeal Court found that
the trial court had erroneously tried to compare two unequal things whilst Article 28 only requires equal
treatment of equal situations.

33 Supreme Court, Attorney General of the Republic v. Mustafa Ibrahim and Others (1964). Available at
www.cylaw.org/clr/1964/1964 1 195.pdf.

34 Trimikliniotis, N. and Demetriou, C. (2012), Displacement in Cyprus - Consequences of Civil and Military
Strife, Report 3, Legal framework in the Republic of Cyprus, PRIO Cyprus Centre, http://www.prio-cyprus-
displacement.net/images/users/1/Report%203%20-%20TRIM.DEM%20ENG.WEB.pdf.
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this law3> following the European Court of Human Rights (ECtHR) ruling in the case of Aziz
v. Cyprus.3® Repeated efforts of Turkish Cypriots to challenge the law depriving them of
their properties located in the south as an infringement of the equality principle on the
ground of ethnicity have been met with refusal by national courts.3’” Several applications
were filed by Turkish Cypriots at the ECtHR challenging the deprivation of their properties,
which were settled amicably in an effort to avoid a ECtHR ruling against Cyprus.38

List of main legislation transposing and implementing the directives

Official title of the law: Law on Persons with Disabilities3®

Name used in this report: The disability law

Abbreviation: Law N. 127(1)/2000 as amended

Date of adoption: 2000

Entry into force: 2000

Latest relevant amendments: 2015

Web link: www.cylaw.org/nomoi/enop/non-ind/2000 1 127/full.html

Grounds covered: Disability

Civil law

Material scope: Public and private employment

Principal content: Prohibition of direct and indirect discrimination, harassment, instruction
to discriminate, duty to provide reasonable accommodation in employment and beyond

Official title of the law: The Constitution of the Republic of Cyprus4°

Name used in this report: The Constitution

Abbreviation: The Constitution

Date of adoption: 16 June 1960

Entry into force: 16 August 1960

Latest relevant amendments: 2006

Web link:www.cylaw.org/nomoi/enop/non-ind/syntagma/full.html

Grounds covered: Community; race; religion; language; sex; political or other conviction;
national or social descent; birth; colour; wealth; social class; or any ground whatsoever
Civil and administrative law

Material scope: Mostly the public sector, although there is legal authority establishing that
constitutional rights can be actionable per se against individuals.4!

Principal content: General prohibition of discrimination on several grounds and in
unspecified fields; declaration of rights along the lines of the ECHR

35 Law on the Exercise of the Right to Elect and be Elected by the Members of the Turkish Community who
have their Normal Residence in the Government-controlled Area (O nepi Aoknong Tou AIKai@aToc Tou
EkAgyelv kai EkAgyeaBai ano MeAn Tng Toupkikng Koivotntag nou Exouv Suvn@n Aiauovi o€ EAgUBegpo
‘Edapoc Tn¢ Anuokpariag (Mpoowpiveg Aiataeig) Nouog Tou 2006) N. 2(1)/2006, 21 January 2006. Available
at www.cylaw.org/nomoi/indexes/2006 1 2.html.

36 ECtHR, Aziz v. Cyprus, No. 69949/01, 22 June 2004. Available at http://echr.ketse.com/doc/69949.01-en-
20040622/view/. The decision of the ECtHR in the case of Aziz, that the ‘doctrine of necessity’ must be
exercised in @ manner that does not violate the nucleus of rights or the principle of equality, was not
consistently followed either by the courts in Cyprus or by the Equality Body, as both have issued decisions
upholding the ‘doctrine of necessity’ as legal justification for the suspension of the constitutional rights of
the Turkish Cypriots.

37 Nicosia District Court, Djemil Cufi v Republic of Cyprus, No. 4193/08, 27 January 2021,
ECLI:CY:EDLEF:2021:A48. The Court concluded that the refusal of the state to permit Turkish Cypriots to
use their properties did not infringe the Racial Equality Directive because the deprivation was reasonable
and objectively justified, without explaining why that was case and ignoring the fact that no such exception
is permitted for direct discrimination.

38 Trimikliniotis, N. and Demetriou, C (2021), ‘Displacement in Cyprus’, PRIO Cyprus Centre,

ISBN 978-82-7288-420-7.

3% Law on Persons with Disabilities (O nepi arouwv pe avannpeiec vouocg) N. 127(1)/2000 as amended by: Law
N. 57(1)/2004; 72(1)/2007; 102(1)/2007; 63(1)/2014; 22(I)/2015.

40 The Constitution of the Republic of Cyprus (To Suvrayua 1n¢ Kunpiaknc Anuokpariac).

41 Cyprus Supreme Court (2001), Yiallourou v. Evgenios Nicolaou, Appeal No. 9331, 8 May 2001.
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Title of the law: The Equal Treatment (Racial or Ethnic Origin) Law*?

Name used in this report: Racial equality law

Abbreviation: Law 59(1)/2004

Date of adoption: 31 March 2004

Entry into force: 1 May 2004

Latest relevant amendments: 2006

Weblink: www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html

Grounds covered: Racial/ethnic origin

Civil law

Material scope: Social protection; medical and medicinal care; social provisions;
education; access to goods and services, including housing

Principal content: Prohibition of direct and indirect discrimination, harassment, instruction
to discriminate

Official title of the law: The Equal Treatment in Employment and Occupation Law*3
Name used in this report: The employment equality law

Abbreviation: Law 58(1)/2004

Date of adoption: 31 March 2004

Entry into force: 1 May 2004

Latest relevant amendments: 2009

Weblink: http://www.cylaw.org/nomoi/enop/non-ind/2004 1 58/full.html

Grounds: Racial and ethnic origin, religion or belief, age, sexual orientation

Civil law

Material scope: Conditions of access to employment; access to vocational orientation and
training; working conditions and terms of employment; membership of trade unions
Principal content: Prohibition of direct and indirect discrimination, harassment, instruction
to discriminate

Official title of the law: The Combating of Racial and Some Other Forms of
Discrimination (Commissioner) Law#*

Name used in this report: The law on the equality body

Abbreviation: Law 42(1)/2004

Date of adoption: 31 March 2004

Entry into force: 1 May 2004

Latest relevant amendments: 2022

Weblink: www.cylaw.org/nomoi/enop/non-ind/2004 1 42/full.html

Grounds covered: Race, community, language, colour, religion, political or other beliefs,
national or ethnic origin, special needs, age and sexual orientation

Civil law

Material scope: Combating of racist discrimination and discrimination forbidden by law;
promotion of equality of the enjoyment of rights and freedoms safeguarded by the
Constitution or by the conventions ratified by Cyprus; promotion of equality of opportunity
in the areas of employment; access to vocational training; working conditions, including
pay; membership of trade unions or other associations; social insurance and medical care;
education; access to goods and services, including housing

Principal content: Creation of specialised body

42 The Equal Treatment (Racial or Ethnic Origin) Law [O nepi Tonc Metaxeipionc (PuAetikn r) EGvoTikn Kataywyr))
Nopoc Tou 2004] No. 59 (1)/2004.

43 The Equal Treatment in Employment and Occupation Law (O nepi Tong Metaxeipionc ornv AnaocxoAnaon kai tnv
Epyaagia Nouoc Tou 2004) No. 58 (1)/2004, as amended.

44 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law [O nepi
KatanoAgunong twv QuAetikwv kai Opioueévwv AAwv Aiakpigewv (Enitponog) Nouoc Tou 2004] No. 42(1)/
2004.
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1 GENERAL LEGAL FRAMEWORK

Constitutional provisions on protection against discrimination and the promotion
of equality

The Constitution of Cyprus includes the following articles dealing with non-discrimination:

Article 28(1) provides that all persons are equal before the law, the administration and
justice and are entitled to equal protection and treatment. Article 28(2) guarantees the
enjoyment of economic, social and cultural rights by all persons without discrimination and
provides that every person shall enjoy all the rights and liberties foreseen in the
Constitution without direct or indirect discrimination on the grounds of: community; race;
religion; language; sex; political or other conviction; national or social descent; birth;
colour; wealth; social class; or any ground whatsoever, unless the Constitution itself
otherwise provides. The open-ended constitutional provision has been used to address
discrimination on the grounds of age and disability but not for sexual orientation, in respect
of which social prejudices did not provide a fertile ground for cases to be taken to court.

Article 6 provides that no law or decision of the House of Representatives or of any of the
Communal Chambers (no longer active), and no act or decision of any organ, authority or
person exercising executive power or administrative functions, shall discriminate against
any of the two ‘Communities’ or any person by virtue of being a member of a
‘Community’.4?

Given that the Equality Body’s mandate extends to the exercise of rights guaranteed by
the Constitution, the above constitutional provisions must be seen as applicable to all areas
covered by the directives, at least as far as the Equality Body is concerned. The material
scope of these provisions is in fact broader than those of the directives and it applies to
both the private and the public sector, against private individuals and against the state,*®
however judicial interpretation of constitutional provisions is restrictive and applies norms
which do not conform to the equality acquis.

The Constitution however also contains provisions that undermine the effective
implementation of rights foreseen under the equality acquis. Article 80 provides that no
bill involving an increase in the state budget may be tabled by a Member of Parliament.4’
This provision is commonly cited by the President of the Republic as reason for referring
laws back to Parliament claiming they are unconstitutional and asking for their revision,
including laws which seek to achieve equality on grounds and in fields within the scope of
the equality acquis. If the parliament refuses to revise the law, then the President will take
the law to the Supreme Court to rule on its constitutionality.*® The Supreme Court will
assess the compliance of the law with the Constitution and will ignore the fact that the law
was seeking to implement rights foreseen under the acquis.*?

4 The term ‘Community’ is used in the Constitution as meaning either the Greek or the Turkish Community in
Cyprus.

46 Supreme Court, Yiallourou v. Evgenios Nicolaou (Tdakn MaAAoupou v. Euyeviou NikoAdou), No. 9331, 8 May
2001. Available at http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 1/2001/1-200105-
9931.htm&gstring=%E3%E9%E1%EBY%EB%EF%F5%F1%EF*%20and%20%E5%F5%E3%E5%ED*%20and
%20%ED%E9%EAY%EF%EBY%EL%EF*.

47 The Constitution of the Republic of Cyprus, Article 80.

48 Constitution of the Republic of Cyprus, Article 52.

4% Cyprus Supreme Court, President of the Republic v. House of Representatives, 20 July 2022, Ref. 6/2021
and 7/2021.
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2 THE DEFINITION OF DISCRIMINATION
2.1 Definition of the grounds of unlawful discrimination within the directives
a) Racial or ethnic origin

Racial/ethnic origin is only defined in the law ratifying the ICERD,>° which incorporates the
Convention’s definition. The Convention defines neither race nor ethnic origin but offers a
wide definition of racial discrimination as ‘any distinction, exclusion, restriction or
preference based on race, colour, descent, or national or ethnic origin which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an
equal footing, of human rights and fundamental freedoms in the political, economic, social,
cultural or any other field of public life.’s?

There are no officially recognised ethnic minorities in Cyprus. The Constitution recognises
three ‘religious groups’ (the Armenians, the Maronites and the Latins) and two
‘communities’ (the Greek Cypriots and the Turkish Cypriots). The Roma are deemed to be
part of the Turkish Cypriot community. Modern perceptions of evolving identities
conceptualise these groups as having multiple identities: the religious groups are also
ethnic groups and national minorities, whilst the Turkish Cypriots are at the same time a
community and a minority in the southern part of Cyprus. Ethnicity is inherent in the
identity of the five groups, who may therefore claim protection under the Racial Equality
Directive. The Equality Body has invariably extended protection under the Racial Equality
Directive to all of these groups, irrespective of their official denomination.

In November 2015, the Ministry of Education published a Code of Conduct for handling
racial incidents in schools which provides non-legal definitions for the following terms:
identity, diversity, race, prejudice, stereotype, discrimination, racism, xenophobia,
nationalism, intolerance, homophobia, transphobia, bullying, hate speech, underreporting
and racial incident.>2

According to the Code, race is a social construct used to categorise persons on the basis
of assumed physical and cultural similarities originating from their common descent;
scientifically speaking, the term has no biological or literal status and has no application to
humankind, despite the fact that it is widely used for social action, policy development and
as justification for differential treatment of groups in relation to other groups.

The Code defines racism as the process of marginalisation, exclusion and discrimination
against those considered to be ‘different’ or ‘diverse’. Racism does not have to be
intentional and is not static. It can take many different forms. Some are obvious and direct,
such as national denomination, forms of religious or other type of superiority or violent
attacks against individuals or groups deemed to be ‘other’. Some forms of racism are
indirect and less obvious, such as institutional racism, the various forms of discrimination
perpetrated by Governments, companies or other large essential organisations against
non-privileged population groups like minorities and immigrants.

b)  Religion or belief

Although there is no definition of what ‘religion’ is for the purposes of the anti-
discrimination legislation, Equality Body decisions have established that the term includes

50 Law Ratifying the International Convention on the Elimination of All Forms of Racial Discrimination 12/1967,
30 March 1967.

51 International Convention on the Elimination of All Forms of Racial Discrimination, Article 1. Available at
www.ohchr.org/EN/Professionallnterest/Pages/CERD.aspx.

52 Ministry of Education (2016), Code of Conduct against Racism and Guide for the Management and Recording
of Racist Incidents (Kwdikag SuunepipopdG KaTd Tou Partoiouou kai Odnyog AlaxEipione Kai KaTaypapns
PATOIOTIKWV NEPIOTATIKWYV).
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atheism. In 2010 the Equality Body criticised a set of school regulations that exempts
students from religion class only if they are ‘not of Christian Orthodox faith’, establishing
that not declaring a religion also forms part of freedom of thought, conscience and
religion.>3 In 2012 the Ombudsman found that complaints from prison inmates regarding
their right to access a church within the prison grounds and the rights of visitation by
representatives of a religion or dogma other than the one declared by the prisoner upon
admission, were well founded.”* The Ombudsman ruled that ‘religion’ could not be
interpreted narrowly to mean only the religion declared upon admission and had to be
construed more widely to cover spiritual needs.

‘Belief’ is not defined in the law transposing the Employment Equality Directive. The law
adopted in 2015 on the political participation of employees in the public sector purports to
safeguard the right of such employees to ‘freely express their political beliefs, political
views and convictions’.>®> This, however, should not be viewed as an exhaustive definition
of ‘belief’ as found in the law transposing the Employment Equality Directive, particularly
in light of the fact that legislation transposing the EU acquis ranks higher than other
national laws. An Equality Body decision in 2021 found that ‘belief’ includes the decision
not to get vaccinated against COVID-19; in evaluating the lawfulness of measures adopted
by a public university which were intended to contain the pandemic, the Equality Body
found that the university’s decision to exclude unvaccinated students from the classroom
and offer them online teaching instead amounted to discrimination on the ground of belief
in access to education.%® It is questionable, however, whether every opinion held by a
person, such as the opinion against COVID-19 vaccination, meets the definition of ‘belief’
as foreseen in Directive 78/2000/EC on which the national law relied. The ECtHR authority
cited in the Equality Body’s report relates to a student suspended from school for refusing
to be subjected to corporal punishment in the 1970s, i.e. a context irrelevant to a
pandemic. Even so, the ECtHR confirmed that the views of parents opposed to
corporal punishment do not meet the threshold of ‘philosophical conviction’, which is not
synonymous to ‘opinions or ideas’ which are not part of a ‘fully-fledged system of
thought’.>” The Equality Body’s decision made no reference to CJEU case law and included
references to the EU Charter of Fundamental Rights even though this was inapplicable to
regulations not transposing EU law. It is highly questionable whether the decision not to
be vaccinated meets the threshold of ‘belief’ protected by the Directive. Although there is
no agreement amongst scholars as to the content of ‘belief’, there is consensus that the
belief has to be genuine, serious, resemble a philosophical system, ‘must be worthy of
respect in a democratic society, not be incompatible with human dignity and not conflict
with the fundamental rights of others’.>8

53 Anti-discrimination Authority, Report no. A.K.R. 135/2009, 7 November 2010.

54 Ombudsman’s Report Ref. A/P 2430/10, 2445/10, 2446/10, 2447/10, 2467/10, 1728/11, 9 April 2012.

55 Law Providing for the Political Rights of Public Servants, Local Authority Employees and Employees of Public
Organisations (O nepi Twv MoAITIKAOV AIkaiwudTwv Anuooiwv YnaAAnAwyv, EknaideuTikwv AEITOUpyaV,
AnpoTikwv YnaiAnAwv, KoivoTikwv YnaAAnAwv kar YnaAinAwv Nouikwv Mpoownwv Anpociou Aikaiou NOpog
Tou 2015) N.102(1)/2015, Article 3, 10 July 2015. Available at www.cylaw.org/nomoi/enop/non-
ind/2015 1 102/full.html.

56 Commissioner for Administration and Human Rights as Equality and Non-discrimination Body (2021), Report
regarding the protocol of the Cyprus University of Technology on the manner of conducting lessons during
the autumn semester of 2021 (Ek8g0on ava@opikd ye 1o npwTokoAAo TEMAK yia Tov Tpono difaywyng
HadbnudTtwv kard 1o @Bivonwpivo e&dunvo Tou €Toug 2021), Ref A/P 183/21 et al, 16 December 2021. A
court decision in January 2022 evaluated this particular measure as reasonable and rejected an application
to set it aside: Administrative Court, Union of Academic Personnel at the Cyprus University of Technology
SAP-TEPAK v. Cyprus University of Technology (ZuvTtexvia akadnuaikou npoowmnikou TexvoAoyikou
Maveniornuiou Kunpou (SAM-TEMAK) v. TexvoAoyiko Maveniornuio Kunpou), Case No. 1108/2021,
ECLI:CY:DD:2022:24, 26 January 2022.

57 European Court of Human Rights (ECtHR), Case of Campbell and Cosans v. The United Kingdom, Application

No. 7511/76, 25 February 1982.

Edge, P. and Vickers, L. (2015), Review of equality and human rights law relating to religion or belief,

Equality and Human Rights Commission Research Report 97, Research Report #94, p. 17.
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A landmark court decision in 2019 defined belief as including both the existence of beliefs
as well as the public manifestation of beliefs, following the CJEU rulings in Markus Achatzi>®
and in Egenberger®® where the CJEU instructed the German Court to guarantee the full
effectiveness of the Employment Equality Directive by disapplying, if necessary, any
contrary provision of national law.®! The case examined the right of an atheist to refrain
from paying cemetery tax as he did not want to have a religious burial. The Court rejected
the position of the municipal council that the burden is on the defendant to show that he
is not a Christian, failing which there is a presumption that he is a Christian. It held instead
that a statement as to one’s belief is perfectly legitimate without any other formality.

c) Disability

Disability is defined in the Law on Persons with Disabilities 127(1)2000 as ‘any form of
deficiency or disadvantage that may cause bodily, mental or psychological limitation
permanently or for an indefinite duration which, considering the background and other
personal data of the particular person, substantially reduces or excludes the ability of the
person to perform one or more activities or functions that are considered normal or
substantial for the quality of life of any person of the same age that does not experience
the same deficiency or disadvantage’.

When the above definition is compared with the concept of disability adopted in Ring and
Skouboe Werge,®? it can be seen that the definition in the Cypriot law falls short of
incorporating the juxtaposition of the impairment with the barriers that impede effective
participation; instead, the definition in the Cypriot law requires disability to cause
permanent or indefinite limitations when juxtaposed with the person’s background and
other personal data, but not when juxtaposed with external factors such as structural
barriers. The definition of disability in the Cypriot law also fails to meet the test set in Ring
and Skouboe Werge in that, according to Cypriot law, the limitation must be either
‘permanent’ or of ‘indefinite duration’, in contrast with the ‘long-term’ limitation set by the
Court of Justice of the European Union (CJEU). This essentially means that the Cypriot
definition requires a more stringent test to be satisfied in order for a disadvantage to be
deemed a ‘disability’ and thus be offered protection under the law.

The definition in the Cypriot law first describes the characteristics of this condition in a
liberal fashion (‘deficiency that may cause indefinite or permanent, mental or psychological
or bodily limitation”) and then goes on to describe the impact in a rather restrictive mode
(substantially reducing or excluding the ability to perform an activity that is ‘normal’ or
substantial to quality of life). The definition of disability in the Cypriot anti-discrimination
law does not refer to the source of the disability and persons with disabilities caused by a
curable illness may be denied access to welfare. The justification for such a denial is that
their symptoms of limitation can be alleviated if they have an operation. Such was the case
of a 90-year-old man with limited vision resulting from a cataract, whose application for a
disability grant was rejected on the grounds that his vision would improve if he had the
operation.®3

The Law on Social Insurance defines disability as the ‘loss of health, strength or the ability
to enjoy life’.®* However, this should not be seen as an exhaustive definition of disability
but rather a means to determine eligibility to disability benefit under the particular law.

59 CJEU, 22 January 2019, Cresco Investigation GmbH v. Markus Achatzi, C-193/17, ECLI:EU:C:2019:43.

80 CJEU, 17 April 2018, Egenberger v. Evangelisches Werk fiir Diakonie und Entwicklung eV, C-414/16,
ECLI:EU:C:2018:257.

61 District Court of Larnaca (Enapyiako Aikaornpio Adpvakag), Voroklini Community Council v. XXXX Zarifis et
al, No. 124372018, 25 January 2019.

62 CJEU, Judgment of 11 April 2013, Jette Ring and Lone Skouboe Werge, joined cases, C-335/11 and
C-337/11, ECLI:EU:C:2013:222.

63 Consultation with KYSOA, the Confederation of Disability Organisations, 8 May 2017.

64 Law on Social Insurance (O nepi Koivwvikwv Aopaldioswv Nopocg) 2010 N. 59(1)/2010-2014, Article 2(1).
Available at www.cylaw.org/nomoi/enop/non-ind/2010 1 59/full.html.
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The Law on Public Service, which contains a positive action provision for hiring persons
with disabilities in the public sector, defines a ‘person with disabilities’ as ‘a person who
congenitally or by a subsequent incident suffers full or limited impairment, and the
disability originates from a serious deformation or mutilation of the upper part of the lower
limbs, or muscle disease, paraplegia, tetraplegia, or loss of sight in both eyes or loss of
hearing in both ears or any other serious condition that substantially reduces a person’s
physical condition confining the person to a limited circle of jobs.’®> This definition follows
the restrictive tradition of Article 2 of Law No. 127(I)/2000, and it is arguably more
restrictive than the more liberal approach taken by the CIJEU in Ring and Skouboe Werge.

A law which came into force in late 2009 introducing quotas in favour of persons with
disabilities in the public sector defines ‘person with a disability’ as a person who, following
an assessment by a multidisciplinary committee, is found to be suffering from a permanent
or indefinite insufficiency or disadvantage causing physical, intellectual or mental
restrictions in finding and keeping suitable employment.®¢ In 2015 the Supreme Court ruled
an appointing body is not permitted to disregard medical opinion from the specially
designated multidisciplinary committee classifying a job applicant as a person with a
disability.®”

In 2007 the Equality Body ruled that a scheme for the provision of care to tetraplegic
persons restricted only to persons with tetraplegia resulting from injury to or iliness of the
bone marrow, was discriminatory as it treated differently tetraplegic persons whose
condition resulted from different reasons.®® In 2010 the Equality Body ruled that a speech
impediment amounted to disability as defined in the Law on Persons with Disabilities
127(1)/2000.6°

In 2016 the court ruled that the discontinuation of a disability benefits to a child whose
condition slightly improved following an operation was unjustified, because even after the
operation, the child continued to have a disadvantage compared to other children his age.”®

In 2014 a law was adopted replacing the welfare grant, known as ‘public benefit’, with a
‘minimum guaranteed income’. To be eligible, applicants must meet the law’s definition
which, on the one hand, endorses the concept introduced by the CRPD on impairments
which hinder equal participation in society when interacting with barriers, but, on the other
hand, makes eligibility conditional upon passing a ‘classification of disability’ test of the
System of Classification of Disability.”! This is a test that assesses disability on the basis
of functionality using an international standard known as ICF (International Classification
of Functioning, Disability and Health). The system is operated by the Ministry of Labour,

55 Law on Public Service (lTepi Anuooiacg Ynnpeoiag Nopog) N. 1/1990, 1990-2014, Article 44(3). Available at
www.cylaw.org/nomoi/enop/non-ind/1990 1 1/full.html.

56 Law Introducing Special Provisions for the Hiring of Persons with Disabilities in the Wider Public SectoOr
(Special Provisions) (O nepi MpooAnwng ATouwv e Avannpisc ortov Euputepo Anuooio Touéa (EIOIKEG
Aiara&eig) Nopog) No. 146(1)/2009, Article 2. Available at www.cylaw.org/nomoi/enop/non-
ind/2009 1 146/full.html.

87 Supreme Court, Eleni Paroutsi v. Educational Service Committee, Case No. 5700/2013, 30 October 2015.
Available at www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 4/2015/4-201510-5700-
2013.htm&qgstring=%EB%EF%E3%F9%20and%20%E1%ED%E1%F0%E7%F1%E9%2A%20and%202015.

68 Anti-discrimination Authority, Nos. A.K.I. 58/2007, A.K.I. 59/2007, A.K.I. 60/2007, A.K.I. 61/2007 and
A.K.I. 64/2007, 19 June 2007.

69 Ombudsman, Report of the Equality Authority regarding the dismissal of a person with a natural
disadvantage from the position of hourly governmental worker, File No. A/P 2898/2007/ A.K.I. 10/2010, 23
February 2010.

70 Supreme Court, Review Jurisdiction, Christos Theodosiou through his guardian Theodosis Theodosiou v.
Republic of Cyprus through the Director of Social Welfare Services et al, Case No. 1517/2013, 30 June
2016. Available at http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 4/2016/4-201606-1517-
2013.htm&gstring=%E1%ED%E1%F0%E7%F1%2A.

7t Law on the Minimum Guaranteed Income and Generally on Social Provisions of 2014 (O [lepi EAdxioTou
Eyyunuevou Eicodnuartog kai levikoTepa nepi Kovwvikwv Mapoxwv Nouog Tou 2014) N. 109(1)/2014.
Available at http://www.cylaw.org/nomoi/enop/non-ind/2014 1 109/full.html.
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Welfare and Social Insurance’? and has attracted criticism from the disability movement
for adopting the medical rather than the social model of addressing disability. The ICF
system continues to function as the mechanism for determining eligibility to welfare for
persons with disabilities. As the monitoring body for the CRPD, in 2021 the Ombudsman
called on the Ministry of Labour to take stock of both the medical and the social factors
creating a disability and be more transparent throughout the process. 73 The national
confederation of disability organisations KYSOA advocated for the adoption of the social
model only, calling for the abolition of the repeated functionality tests in order to access
welfare benefits, which KYSOA described as humiliating and discourage persons with
disabilities to claim welfare.”* A legislative amendment introduced in 2022 adopted
KYSOA's claim only partially, requiring a repeat ‘functionality’ test for applicants already
certified as persons with disabilities, only if the applicants seek additional benefits citing a
deterioration of their condition or whenever the competent authority becomes aware of
sufficiently credible information through a signed complaint which necessitate another
‘functionality’ procedure.’> This aforesaid exemption for the repeated ‘functionality’ tests
does not apply in the case of children with disabilities who are not deemed to have
permanent disability because of evolving nature of their condition inherent in their age.

d) Age

Although no definition is provided anywhere, Equality Body and court decisions appear to
endorse the view that the victim need not be either young or old and that any
discriminatory treatment based on age is prohibited.”’® In 2014 the Court found that the
reduced entitlement to pension benefits for civil servants resigning from the civil service
before they turned 48 (or 45 for medical staff) amounted to age discrimination.’” In 2022
the Equality Body ruled that the situation of union members who were not working as
journalists, irrespective of age, is protected as age and therefore differential treatment on
account of this situation amounted to age discrimination.”®

72 Implementation of new system of assessing disability and functionality (Epapuoyrj ornv Kunpo evog Neou
Suotnuarog AgloAdynonc Tng Avannpiac kair AsitoupyikoTnTas). Available at
www.mlsi.gov.cy/mlsi/dsid/dsid.nsf/dsipd06 gr/dsipd06 gr?OpenDocument.

73 Commissioner for Administration and Human Rights as monitoring body for the CRPD (2021), Report
regarding the definition of ‘person with a disability’ for the purpose of implementing the law on minimum
guaranteed income (EkBg0n ava@opikd L€ TOV 0pIOUO TOU 'dTOMOU LIE avannpia’ yid oKonoug EQapUoQyns
ToU nepi EAdxioTou Eyyunuévou Eigodnuaroc Nopou), File No. SAA 55/2017 et al, 9 April 2021.

74 Dialogos (2022), Respect for the human rights of people with disabilities (Movddpouoc o0 oeBaouog Twv
avlpwnivwv dikaiwudTwv Twv AUeA), 14 September 2022.

75 The Minimum Guaranteed Income and Social Benefits Act of 2014 (O nepi EAdxioTou Eyyunuévou
Ei0o0dnuarog kai [evikoTepa nepi Koivwvikwv lNapoxwv Nouoc Tou 2014), Article 34(4).

76 Anti-discrimination Authority, State subsidy provided to single persons in the frame of a housing scheme for
the revitalisation of communities with up to 200 residents (KpaTtikn xopnyia nou napexsrai o povpn dToua
oTa nAaioia oTeyaoTikou oxediou yia avalwoyovnaon KoIvoTNTwV UE KAToIkouc ueExpl 200 atoua), Ref.
127/2005, in: Annual Report 2006. Available at
http://www.ombudsman.gov.cy/Ombudsman/Ombudsman.nsf/All/4903B68BOFDAB92CC2257E90003CBES81
[$file/%CE%91%CF%81%CF%87%CE%AE%20%CE%BA%CE%B1%CF%84%CE%AC%20%CF%84%CE%B
F%CF%85%20%CE%A1%CE%B1%CF%84%CF%83%CE%B9%CF %83%CE%BC%CE%BF%CF%8D%20%
CE%BA%CE%B1%CE%B9%20%CF%84%CF%89% CE%BD%20%CE%94%CE%B9%CE%B1%CE%BA%CF
%81%CE%AF%CF%83%CE%B5%CF%89%CE%BD%?20-
%20%CE%95%CE%A4%CE%97%CE%A3%CE%99%CE%91%20%CE%88%CE%9A%CE%98%CE%95%CE
%A3%CE%97%202006.pdf.

77 Supreme Court, Nicoletta Charalambidou v. Republic of Cyprus, the Minister of Finance and the Attorney
General (NikoAeTa XapaAaunidou v. Kunpiakng Anuokpariag, YnoupyoU OIKOVOUIKWY Kal [EVIKOU
EioayyeAéa), No. 1695/2009, 17 December 2014. Available at www.cylaw.org/cgi-
bin/open.pl?file=apofaseis/aad/meros 4/2014/4-201412-1695-
09.htm&gstring=%E4%E9%E1%EA%F1%E9%F3*%20and%2058(%E9)#.

78 Commissioner for Administration and Human Rights (2022), Report of the Commissioner for Administration
and Protection of Human Rights regarding discriminatory treatment of retired regular members of the
Cyprus Union of Journalists, due to the deprivation of the right to vote (‘Ek8ean EmiTponou AI0IKNOEWGS KAl
[pooraciag AvBpwnivwv AIKQIwUdTwV avaopikd U dIAKPITIKT) UETAXEIPION TWV OUVTA&IOUXWV TAKTIKWV
ueAwv TnN¢ Evwonc SuvTakTtwv KUnpou,Eveka TNC aTEPNONG Tou dIKalwudToC Tou ekAgyeaBar), 18 November
2022.
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e) Sexual orientation

No definition is provided either in the legislation or in any other official or unofficial
document. This term does not appear in any piece of legislation other than the law
transposing Directive 2000/78/EC. The Equality Body found that employment advantages
granted only to married employees amounted to indirect discrimination by virtue of the
law transposing Directive 2000/78/EC on the ground of, inter alia, sexual orientation, thus
extending the definition of this ground to cover potential situations of LGB persons, whose
sexual orientation may be presumed by their decision not to get married and who are more
negatively affected by this provision as a result.”®

The law on civil unions does not provide any definitions whatsoever, since it applies equally
to all persons who choose to register their relationship in this manner, irrespective of sexual
orientation.8 No court case on discrimination on the ground of sexual orientation has ever
shed light on the definition of the term. The Greek term translates literally as ‘genetic
orientation’ and as such it may be presumed to cover all cases of persons declaring a
certain sexual orientation or gender identity. When the gender identity bill was first
presented in 2018, the term gender identity was more accurately translated into Greek (as
‘TauToTnNTa PUAOU’) but it was not explicitly defined. Although not explicitly spelled out, the
introduction of ‘gender identity’ into the legal framework essentially differentiates between
sexual preferences, which are covered by ‘sexual orientation’, and gender expression,
which is covered by the term ‘gender identity’.

2.2 Multiple and intersectional discrimination

In Cyprus, multiple discrimination is not explicitly prohibited by law. There are no plans to
adopt legislation on multiple discrimination.

In Cyprus, intersectional discrimination is not explicitly prohibited by law.

In Cyprus, there is no case law dealing with multiple or intersectional discrimination; in
some cases, the court deals with claims involving more than one ground but does not
address the intersectionality of grounds as a special circumstance that must be treated
differently. The procedure selected by all multiple or intersectional discrimination victims
so far has been that of judicial review of an administrative action, which does not in itself
lead to an award of compensation; if the claim is deemed to be well founded, the court will
annul the administrative decisions that adversely affected the victims. If the claimants
want to pursue a claim for compensation, they will have to initiate a different procedure
before a civil court, which has not happened yet. We therefore have no picture as to
whether the amount of compensation awarded is higher in cases of multiple discrimination.

The treatment of multiple discrimination cases by the courts and by the Equality Body has
been uneven, demonstrating the weaknesses of not having a specific legal framework to
address it. In 2008 the Equality Body found that age restrictions contained in a disability
benefit scheme were discriminatory,® but did not look into the specificities created by the
combination of the two grounds. The decision was confirmed by the Supreme Court which
ruled that the age restriction in the disability scheme amounted to unlawful discrimination
but also failed to address the intersectionality of the grounds at play.®8? In 2016 the
Ombudsman criticised the policy framework regulating access to the labour market for
women asylum seekers, which failed to take into account the multiplicity of grounds of

79 Equality Authority (2005), Report regarding the application forms for appointment in the Central Forum for
the Equal Distribution of Burdens, Ref. A.K.I. 26/2005. Not available online.

80 Law on Civil Marriages of 2015 (O nepi MoAimikng SuuBiwong Nopog Tou 2015), 184(1)/2015, 9 December
2015. Available at http://cylaw.org/nomoi/arith/2015 1 184.pdf.

81 Equality Body, Decision Ref. 114/2007, 10 November 2008.

82 Supreme Court, Review Jurisdiction, Petros Michaelides v. Republic of Cyprus through the Minister of Labour
and Social Insurance, Case No. 2005/2012, 27 January 2016. Available at http://cylaw.org/cgi-
bin/open.pl?file=apofaseis/aad/meros 4/2016/4-201601-2005-
2012.htm&gstring=%E4%E9%E1%EA%F1%E9%F3%2A%20and%202016.
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discrimination at play (origin, age, gender, religion, maternity, health, etc.) without
however addressing the multiplicity of grounds as an aggravated instance of
discrimination.® In 2017 the Ombudsman in her capacity as monitoring body for the
implementation of the CRPD ruled that a legislative provision excluding persons with
intellectual disabilities from acquiring citizenship amounts to multiple discrimination,
rendering the illegality even more serious.8 In 2018, however, the appeal court ruled that
an age limit in a disability scheme was reasonable and therefore lawful because of the bad
state of public finances, refusing to consider the multiplicity of grounds.8®

2.3 Assumed and associated discrimination
a) Discrimination by assumption

In Cyprus, discrimination based on a perception or assumption of a person’s characteristics
is not explicitly prohibited in national law, except in the case of disability. The Law on
Persons with Disabilities defines discrimination based on disability as treatment based on
characteristics which generally belong to a person with such a disability or based on an
assumed characteristic which generally belongs to a person with such a disability or based
on an assumed characteristic generally attributed to a person with such a disability.2 The
other two laws transposing the directives do not contain an equivalent provision, they
merely reproduce the wording of the directives. However, the concept of discrimination
itself, which virtually replicates the directives, defines ‘direct discrimination’ in the following
way: ‘where one person is, due to this ethnic or racial origin, treated less favourably than
another is, has been or would be treated in a comparable situation’.8” Assumed or mistaken
characteristics may thus be presumed to satisfy the test of discrimination, which is fairly
wide.

This matter has never been considered by a Cypriot court or the Equality Body.
b) Discrimination by association

In Cyprus, discrimination based on association with persons with particular characteristics
is not explicitly prohibited in national law. There is no judicial interpretation of any related
terms or concepts. However:

- All three laws transposing the equality directives (58(1)/2004, 59(I)/2004 and
127(1)/2000 as amended) contain protection against victimisation in line with the
said directives. The spirit of the prohibition of victimisation may be extended to cover
discrimination by association.

83 Commissioner for Administration and Human Rights (2016), Report on access by women asylum seekers to
labour and social welfare, File No. A/P 1799/2016, 11 November 2016.

84 Independent Authority for the Promotion of the Rights of Persons with Disabilities, Report on the rejection of
an application by a person with an intellectual disability for Cypriot citizenship and infringement of the CRPD
(‘EkBeon avagopikd Ue TNV anoppiyn aitnong atopou UE VoNTIKN avannpia yia anokTnon Kunpiakng
unnkooTNTag kai Tnv napapBiacn Tn¢ ZuuBaoncg Tou OHE yia Ta Aikaiouarta Twv ATouwv ue Avannpia), File
No. S.A.A. 40/2016, 26 January 2017. Available at
www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/78055D2C9EBD67D0C22580CF00356750/$file/1
%20%CE%A3%CE%91%CE%91%2040%2016%20%CE%91%CE%9A%2048-13-
26012017.doc?OpenElement.

85 Supreme Court, Appeal Jurisdiction, Republic of Cyprus through the Finance Ministry v. xxxxx Lakatamites,
Review Appeal No. 190/2012, 4 October 2018. Available at www.cylaw.org/cgi-
bin/open.pl?file=apofaseis/aad/meros 3/2018/3-201810-190-12-
3anony.htm&gstring=%E4%E9%E1%EA%F1%E9%F3%2A.

8 Law on Persons with Disabilities (O Mepi ATopwv pe Avannpiec Nopog) No. 127(1)/2000), Article 3(2)(b).
Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

87 Law on Equal Treatment (Racial or Ethnic Origin) (O nepi Iong peraxeipiong (PuAeTikn EBvoTikn Kataywyrn)
Nopog) N. 59(1)/2004. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html; Law on Equal
Treatment in Employment and Occupation (O [llepi Tong Metaxeipiong ornv AnaocxoAnon kar Tnv Epyaocia
Nopog) 2004 N. 58(1)/2004. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 58/full.html; Law on
Persons with Disabilities No. 127(1)/2000).
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Freedom of association is protected by the Cypriot Constitution (Article 21). All
constitutional rights are to be enjoyed without discrimination, according to Article 28
of the Constitution.

Article 1(1) of Protocol No. 12 to the ECHR, which Cyprus has ratified, includes
‘association with a national minority’ as one of the prohibited grounds of
discrimination. Such association may take various forms, including living with a
particular community and/or otherwise sharing in its misfortunes or being assumed
by the perpetrator to be of a particular ethnic minority origin. Such association is in
line with the CJEU ruling in Chez Razpredelenie, which established that the Racial
Equality Directive covers ‘those who, without possessing that [ethnic] origin, suffer,
together with the former, the less favourable treatment or particular disadvantage
resulting from that measure’.88

The law setting up the Equality Body defines the Equality Body’s mandate as including
the enjoyment, without racial discrimination of the rights and freedoms provided for
in Part II of the Constitution and in the conventions ratified by Cyprus and referred
to explicitly in law. These include Protocol No. 12, irrespective of race, community,
language, colour, religion, political or other beliefs, national or ethnic origin.®® It may
be inferred from this that association becomes a prohibited ground of discrimination,
as far as the Equality Body is concerned but only on the grounds of race and the
grounds which may be a proxy for race, such as religion and national origin. There is
no jurisprudence or Equality Body position to clarify this issue.

Citing the principle established by S. Coleman v. Attridge Law and Steve Law,®° in 2010°!
the Equality Body ruled that discrimination against the primary carer of a person with a
disability infringes the law transposing the Employment Equality Directive.?? The Equality
Body reiterated the principle in its Code of Conduct on Disability Discrimination in
Employment and Occupation, issued in September 2010 and again in 2015 in the case of
an employee who was to be transferred to a post in another city, far from her brother
for whom she acted as primary carer.?® In 2022, the Equality Body ruled against the
refusal of an employer to facilitate the employees’ working hours and workplace to enable
them to care for their children with disabilities. The Equality Body cited Coleman®* to
conclude that the equal treatment of unequal situations which underestimates the proven
needs deriving from disability, amounts to disability discrimination.®>

88

89
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CJEU, Judgment of 16 July 2015, CHEZ Razpredelenie Bulgaria AD v. Komisia za zashtita ot diskriminatsia,
Case C-83/14, Paragraph 129.1, ECLI:EU:C:2015:480.

The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law (O [Tepi
KatanoAéunong ®UAETIKwV kal dAAwV poppwv Aiakpioewv Nouog (Enitpornog) Nopog) No. 42(1)/ 2004,
Article 3(1)(b), Part I. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 42/full.html.

CJEU, Judgment of 17 July 2008, S. Coleman v. Attridge Law and Steve Law, Case C-303/06,
ECLI:EU:C:2008:415.
http://curia.europa.eu/juris/document/document.jsf?text=&docid=67793&pagelndex=08&doclang=EN&mod

e=Ist&dir=&occ=first&part=1&cid=150145.

Anti-discrimination Authority, Report of the Equality Authority regarding the appointment of a contracted
teacher with a child with disabilities at a school outside her area of residence, Report No. A.K.I. 82/2009, 25
June 2010.

Law on Equal Treatment (Racial or Ethnic Origin) N. 59(I)/2004, Article 5(1).

Equality Authority, Report on the proposed transfer of an Administrative Officer from the district of her
permanent residence while she is the primary caretaker of a person with a psychosocial disability, 16
October 2015, Ref. A.K.I. 38/2015. No longer available online.

Court of Justice of the European Union (CJEU), C-303/06, and S. Coleman v Attridge Law and Steve Law,
17 July 2008.

Cyprus, Commissioner for Administration (2022), Position of the Commissioner for Administration and
Human Rights Rights under the capacity of Independent Mechanism Promotion, Protection and Monitoring of
the UN Convention on the Rights of Persons with Disabilities and the Equality and Anti-Discrimination Body
concerning the obligation to provide accommodation at work to mothers of children with disabilities
(TonoBetnon Emitponou Aioiknoewg kai [Ipooraciag AvBpwnivwv AikaiwudTwy uno 1nv 1010TNTAa ToU
Ave&dpTtnTou Mnxaviouou lpowOnong, MpooTtaciag kai NapakoAoubnong tng SuuBaong Tou OHE yia 1a
Aikaiouarta Twv ATopwv e Avannpieg kai Tou @opea 100TnTag Kai KaranoAeunong twv Aigkpigewv
avaQopikd PE TNV UNoXpEWan napoxns dIEUKOAUVOEWY OTnV pyacia g€ UnTepeC Naidiwyv LUe avannpieg),

11 October 2022.
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To date, neither the courts nor the Equality Body have examined any cases in which
the primary carer of a person with a disability was not a close relative. That would
indeed be an interesting area to investigate, especially given the fact that the vast
majority of professional carers in Cyprus are migrant women, which would open up
the possibility of multiple discrimination.

2.4 Direct discrimination (Article 2(2)(a))
a) Prohibition and definition of direct discrimination

In Cyprus, direct discrimination is prohibited in national law. It is defined using the same
wording as in the Directives.?®

The Law on Persons with Disabilities defines direct discrimination as ‘unfavourable
treatment’ when compared to ‘a person without disability in the same or similar situation’,
or on the basis of ‘characteristics which generally belong to persons with such disability’,
or ‘alleged characteristics’, or in contravention of a code of practice.®”

b)  Justification for direct discrimination

In Cyprus, the law does not permit justification of direct discrimination, save for specific
situations which are explained in Section 4 below.

The judicial tradition of interpreting Article 28 of the Constitution established a norm that
essentially deviates from the two anti-discrimination directives and their CJEU
interpretations. The emerging norm is that equality must be applied only to equal situations
and that ‘different things can only be dealt with differently’, with references to ‘reasonable
discrimination which must be done because of the special nature of things’.?® Court
decisions have also introduced the test of ‘reasonableness’, which essentially provides that
‘reasonable’ discrimination is lawful.®® This theory is applied by the courts across the board
without taking into consideration the provisions of the directives and often results in
allowing discriminatory treatment that is clearly prohibited by the directives. In line with
this judicial tradition, in 2015 the Supreme Court reiterated the doctrine that the equality
principle primarily safeguards against arbitrary differentiations but for the first time added
that such differential treatment must be narrowly construed so as to implement individual
rights recognised by EU law, citing the CJEU ruling in Johnston v. Chief Constable of the
Royal Ulster Constabulary.’®® This judgment marked a departure from previous court
rulings on discrimination, which had essentially ignored the entire corpus of EU anti-
discrimination law and jurisprudence.

% Law on Equal Treatment (Racial or Ethnic Origin) (O nepi Iong peraxeipionG (PUAeTIkr) EQvoTIkn) KaTtaywyr))

Nopog) N. 59(1)/2004, Article 5(1); Law on Equal Treatment in Employment and Occupation (O llepi Tong
Meraxeipiong ornv AnaoxoAnon kai nv Epyacgia Nopog) 2004 N. 58(1)/2004, Article 6(1)(a).

°7 Law on Persons with Disabilities (O llepi ATouwv pe Avannpiec Nopog) No. 127(1)/2000), Articles 3(1) and
3(2)(a)-(d).

%8 Supreme Court, Cyprus Athletics Organisation v. Andreas Potamitis (Kurnipiako¢ Opyaviouoc ABANTIOUOU V.
Avdpéa Motauitn), No. 111/2007, 18 June 2010; Supreme Court, Antonis Aresti v. Cyprus Athletics
Organisation (AvTwvng Apgarn v. Kunpiakou Opyaviouou ABAnTiouou), No. 1406/2008, 10 February 2010;
Supreme Court, Tassos Tratonikola v. Republic of Cyprus through the Director of the Prisons Department
and the Ministry of Justice (Taooo¢ TpatovikoAa v. Kunpiakng Anuokpariag uéow AisuBuvtn Tunuarog
®ulakwv kar Tou Ynoupyeiou Aikaioouvng), No. 135/07, 13 April 2011; Costakis Charalambous v. Republic
of Cyprus through the Chief of Police (KwoTdknc XapaAdunoug v. Kunpiakng Anokpariag uéow Tou Apxnyou
AoTtuvouiag), No. 1334/2008, 19 September 2011.

%0 Supreme Court, George Mattheou v. Republic of Cyprus through the Chief of Police and the Minister of
Justice and Public Order (MNwpyog MatBaiou v. Kunpiakng Anpokpariag Heow Tou Apxnyou Tng AoTuvouiag
Kail Tou Yrioupyou Aikaioouvng kai Anuooiag Taéng), No. 1497/2008, 30 April 2012. In this case, the Court
rejected a claim for discrimination because it was not proven that the differential treatment was not
premised upon ‘reasonable discrimination’.

100 CJEU, Judgment of 15 May 1986, Johnston v. Chief Constable of the Royal Ulster Constabulary, C-222/84,
ECLI:EU:C:1986:206.
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The prevalent logic of these judgments is that discrimination is permitted where the
individuals concerned are dissimilar and therefore not comparable. This judicial tradition
marks a departure from the principle established in the directives, which essentially
prohibit discrimination where ‘dissimilar’ subjects are treated differently in similar
circumstances, provided the dissimilarity is due to a protected characteristic. The
interpretation of equality given by the Cypriot courts defeats the rationale of the directives,
which view such ‘dissimilarity’ as a potentially protected characteristic that could only
justify less favourable treatment under specific and narrowly defined circumstances. In yet
another problematic development, four police officers applied to the court arguing that
they should be entitled to work longer as a result of a change in the law that took place
whilst they were serving their pre-retirement leave. The court did not endorse their age
discrimination claim and rejected their application because, although the discrimination
argument was expounded in the final address of counsel for the applicants, it was not listed
in the application as a reason for annulling the decision.1!

In 2021 the court further widened the scope of exceptions to the anti-discrimination
principle by ruling that it is legitimate to deprive Turkish Cypriots of their properties??
because of the irregular situation resulting from the Turkish invasion of Cyprus in 1974.
The court found that the claimant had not been prevented from exercising her right to
equal treatment, because her right to the property was temporarily and objectively subject
to legitimate and lawful restrictions derived from a law, through a reasonable and well-
founded objective justification, using proportionate and necessary means. No details were
presented as to the legitimate aim served by the restrictions or how these were
proportionate to the aim.103

2.5 Indirect discrimination (Article 2(2)(b))
a) Prohibition and definition of indirect discrimination

In Cyprus, indirect discrimination is prohibited in national law.1%* For all five grounds except
disability, indirect discrimination is defined by replicating the wording of the directives. 10>

The disability law incorporates the directives’ definition but also contains an additional
provision, which, although not specified as a definition, offers elements of what would
constitute discrimination, without clarifying whether these elements are to form an
exhaustive description. The wording reads: ‘a person discriminates against another if he
treats that person: (a) in a more unfavourable way than the way he treats or would treat
other persons without disability in the same or in a similar situation; (b) on the basis of
characteristics generally belonging to a person with such a disability or based on a
presumed characteristic which generally belongs to a person with such a disability or based
on a presumed characteristic which is generally attributed to a person with a disability; or
(c) based on the fact that this person does not satisfy or is not in a position to satisfy a

101 Administrative Court (2020), Kyriakou et al v. Republic of Cyprus through the Ministry of Justice and Public
Order and the Chief of Police, Case No. 650/2018, 25 November 2020.

102 | aws on Turkish-Cypriot Properties (Administration and Other Matters) (Temporary Provisions) 1991-1997
(O1_nepi Toupkokunpiakwv lMepiouaiwv (Aiaxeipion kai AAAa Ocuata) (Mpoowpiveg Aiatdéeig) Nouol Tou 1991
£w¢ 1997) N.139/1991.

103 Nicosia District Court, Djemil Cufi v. Republic of Cyprus, No. 4193/08, 27 January 2021,
ECLI:CY:EDLEF:2021:A48.

104 | aw on Equal Treatment (Racial or Ethnic Origin) (O nepi Iong ueraxeipiong (PUAeTIKI) EOvoTikn Kataywyn)
Nopog) N. 59(1)/2004, Article 5. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html; Law
on Equal Treatment in Employment and Occupation (O lepi Tong Metaxeipiong oTnv AnacxoAnon kai Thv
Epyaaia Nouoc) 2004 N. 58(1)/2004, Article 6(1)(b). Available at www.cylaw.org/nomoi/enop/non-
ind/2004 1 58/full.html; Law on Persons with Disabilities (O lMepi ATOuwvV ue Avannpie¢ Nopoc)

No. 127(1)/2000), Article 3(2). Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

105 | aw on Equal Treatment (Racial or Ethnic Origin) (O nepi Iong ueraxeipiong (PUAeTIkI) EOvoTikn Kataywyn)
Nopog) N. 59(1)/2004, Article 2. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html; Law
on Equal Treatment in Employment and Occupation (O llepi Tong Metaxeipiong otnv AnacxoAnon kai Tnv
Epyaaoia Nouoc) 2004 N. 58(1)/2004, Article 2. Available at www.cylaw.org/nomoi/enop/non-
ind/2004 1 58/full.html.
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condition, the nature of which is such that a high percentage of persons who do not have
such a disability satisfy, or are in a position to satisfy, when compared to persons who do
have such a disability and the existence of such a condition is not justified by the
circumstances of the case.’'% This provision appears to be narrower than the directives’
requirement which extends to any ‘apparently neutral provision, criterion or practice [that]
would put persons having a particular [disability]’” at a disadvantage, but since the
directive’s definition is also incorporated no issue of compliance with the directive arises.

b)  Justification test for indirect discrimination

Although this issue has not been dealt with directly by the courts so far, we may
nevertheless assume, on the basis of Cypriot case law on gender discrimination, European
court decisions and the persuasive authority of UK court decisions, that the *but for’ test is
likely to apply. This test involves asking how the victim would be treated had they not had
the special characteristic, such as the particular ethnic origin or disability or religion or age
or sexual orientation, that they had.

There is no judicial precedent for the test to be used in order for employers to justify a
requirement, criterion or practice that results in discrimination. The case law on the subject
is not particularly enlightening. In other cases, the courts allowed wider exceptions to the
non-discrimination principle than those foreseen in the directives, such as ‘unequal’
situations that must be treated ‘unequally’, without offering any definitions of the terms
found in the laws transposing the two anti-discrimination directives.

2.5.1. Statistical Evidence

Section 2.5.1 is not updated for 2022. Regarding both the legal framework and the
practice, please see Country report Non-discrimination Cyprus 2022, Transposition and
implementation at national level of Council Directives 2000/43 and 2000/78, reporting
period 1.1.2021 - 1.1.2022.

2.6 Harassment (Article 2(3))
a) Prohibition and definition of harassment

In Cyprus, harassment explicitly constitutes a form of discrimination.%” It is prohibited in
national law, covering all fields of application foreseen in the two equality directives in both
the private and the public sector.%®

As a concept, harassment was first introduced into Cypriot law in 2002 with
Law 205(I)/2002 on the Equal Treatment of Men and Women in Employment and
Vocational Training, which came into force on 1 January 2003. This law introduced
‘harassment based on sex’ as part of the definition of ‘sexual harassment’. Later, in
amending Law 40(I)/2006, the two terms were defined separately. The law refers to

106 | aw on Persons with Disabilities (O MMepi ATouwv pe Avannpiec Nouog) No. 127(1)/2000), Article 3(2).

107 Law on Persons with Disabilities (O lMepi ATouwv ue Avannpieg Nopog) No. 127(1)/2000), Article 2. Available
at www.cylaw.org/nomoi/arith/2000 1 127.pdf; Law on Equal Treatment (Racial or Ethnic Origin) (O nepi
Ionc ueraxeipiong (PUAeTikn EBvoTikn Kataywyr)) Nouog) N. 59(1)/2004, Article 2. Available at
www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html; Law on Equal Treatment in Employment and
Occupation (O rlepi Tong MeTaxeipiong ornv AnacxoAnon kai Tnv Epyacia Nopog), 2004 N. 58(1)/2004,
Article 2. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 58/full.html.

108 | aw on Persons with Disabilities (O IMepi ATouwv ue Avannpiec Nouog) No. 127(1)/2000), Article 3(2)(e).
Available at www.cylaw.org/nomoi/enop/ind/2000 1 127/section-scObdee5c7-e5ee-6b41-b244-
0cb1668ed558.html; Law on Equal Treatment (Racial or Ethnic Origin) (O nepi Iong ueraxeipiong (DUAETIKN)
E6voTikn Karaywyn) Nouog) N. 59(1)/2004, Article 5(2)(c). Available at www.cylaw.org/nomoi/enop/non-
ind/2004 1 59/full.html; Law on Equal Treatment in Employment and Occupation (O Tepi Tonc
Meraxeipionc ornv AnacxoAnon kai Tnv Epyaoia Nouog), 2004 N. 58(1)/2004, Article 6(1)(c). Available at
www.cylaw.org/nomoi/enop/non-ind/2004 1 58/full.html.
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‘persons’ rather than men or women and does not exclude harassment between individuals
of the same sex.

In the legislation transposing the equality directives, harassment is defined as ‘unwanted
conduct related to any of the [recognised] ... grounds ... with the purpose or effect of
violating the dignity of a person and of creating an intimidating, hostile, degrading,
humiliating or offensive environment’.19° Although the laws refer to ‘a person’, there is no
reason to interpret this as excluding harassment of more than one person or indeed of a
group or a community, so long as unwanted conduct violating the dignity of one or more
persons can be proven. The issue as to whether this provision may be used to prosecute
hate speech against ethnic or sexual minorities or other groups has never been tested in
court but cannot be ruled out.

The Criminal Code''? provides for a number of offences that relate to harassment and may
potentially be used to prosecute discrimination falling under the scope of the directives:

- Article 138 prohibits damage to a place of worship or to an object held sacred by any
class of persons with the intention of insulting the religion of any class of persons;

- Article 139 prohibits the disturbing of religious assemblies;

- Article 140 prohibits trespassing on burial places with the intention of insulting the
religion of any person;

- Article 141 prohibits the uttering of words, the making of any sound or any gesture
with the intent of wounding the religious feelings of any person;

- Article 142 prohibits publications insulting any religion;

- Article 51A prohibits public incitement to violence amongst residents and the
cultivation of a spirit of intolerance;

- Article 47(1)(b) prohibits action taken publicly with the intention of promoting
feelings of hostility amongst communities or religious groups due to race, religion,
colour or gender;

- Article 99A prohibits the incitement of violence or hatred against persons on the basis
of their sexual orientation or gender identity. The offence is punishable with up to
three years of imprisonment and/or a fine of EUR 5 000. By contrast, the same
offence committed on other grounds, i.e. race, ethnicity or religion, carries a penalty
of five years and/or a fine of up to EUR 10 000, under the law transposing the EU
Framework Decision on Racism and Xenophobia.!!!

In terms of international and EU law, a number of legislative instruments transposed or
ratified by Cyprus contain provisions that may be used to prosecute harassment. In 1992
a law was introduced amending the Law Ratifying the Convention on the Elimination of all
Forms of Racial Discrimination of 1967, rendering certain public statements a criminal
offence. This bears similarities to the above definition of harassment. The law provides that
any person who publicly, either orally or in writing through written text, imaging or in any
other way, intentionally incites acts that may cause discrimination, hatred or violence
against persons or groups of persons for the sole reason of their racial or ethnic origin or
their religion, is guilty of a criminal offence.!!?

109 | aw on Persons with Disabilities (O lMepi ATouwv ue Avannpieg Nopog) No. 127(1)/2000), Article 2. Available
at www.cylaw.org/nomoi/arith/2000 1 127.pdf; Law on Equal Treatment (Racial or Ethnic Origin) (O nepi
Ionc ueraxeipiong (PUAeTikn EBvoTikn Kataywyr)) Nouog) N. 59(1)/2004, Article 2. Available at
www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html; Law on Equal Treatment in Employment and
Occupation (O rlepi Tong MeTaxeipiong ornv AnacxoAnon kai Tnv Epyacia Nopog), 2004 N. 58(1)/2004,
Article 2. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 58/full.html.

110 Criminal Code (O Moivikog Kwdikag), Cap 154. Available at www.cylaw.org/nomoi/enop/non-
ind/0_154/index.html.

111 | aw on the Combating of Certain Forms and Expressions of Racism and Xenophobia through the Criminal
Law of 2011 (O nepi Tn¢ KaranoAsunonc Opiouévwv Moppwv kai EkdnAwoswv Patoiguou kai ZevopoBiac
UEow Tou [oivikou Aikaiou Nopou Tou 2011), N.134(I1)/2011.

112 | aw Ratifying the Convention on the Elimination of all Forms of Racial Discrimination (Ratification) 1967,
Article 2A(1).
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In 2016 the Equality Body, defined harassment as ‘conduct which may include
psychological violence consisting of either isolated incidents or systematic patterns of
behaviour manifested by persons in a hierarchically higher position than the victim at
the workplace’,''3 drawing on the relevant Eurofound report.'4

The following laws contain provisions that may be used to prosecute acts that may be
termed as harassment:

- Law on the Combating of Certain Forms and Expressions of Racism and Xenophobia
through Criminal Law 134(1)/2011,15 which purports to transpose the corresponding
Framework Decision; 6

- Law Ratifying the Additional Protocol to the Convention on Cybercrime concerning
the Criminalisation of Acts of Racist or Xenophobic Nature committed through
Computer Systems 26(111)/2004; and

- Law Ratifying the Convention on the Prevention and Punishment of the Crime of
Genocide 59/1980.

In 2020, in an effort to curb rising school violence, a law was adopted purporting to address
with school violence within the school premises, including delinquent or other illegal,
criminal acts, attempts, victimisation experiences, use of illegal substances, gang activity
and aggression, as well as violence generated outside the school, but brought into the
school, which may have a negative impact on the learning process and the school climate.
Discrimination on unspecified grounds, as well as the ‘lack of respect for persons with
disabilities’ are recognised as forms of violence within the scope of this law. The law
provides for the compiling of specifications, codes of conduct, school committees and action
plans.''” Recognising that prevention measures alone are not sufficient, in 2022 a new bill
was tabled in parliament, seeking to adopt more drastic measures on school violence,
criminalising bullying and foreseeing sentences of up to 12 months’ imprisonment and/or
a fine of up to €2 000.!8 The bill was pending at the end of 2022.

No case has been adjudicated in court so far under any of the above provisions. A major
obstacle is the fact that all the above instruments create criminal offences and under the
Constitution the consent of the Attorney General must be obtained in order for such
prosecutions to be launched. As a rule, the Attorney General who is by virtue of the
Constitution appointed by the President and has the dual role of an independent officer
and at the same time the advisor to the Government, tends to refuse to prosecute public
persons openly engaging in hate speech. As a standard practice, the procedure followed
by the Attorney General’s office is to instruct the police to conduct an investigation to
establish whether the law transposing the Framework Decision was violated, which is a
rather odd procedure given that there is no need to establish a motive in order to prosecute
the offender. The police investigation has never yet yielded a criminal prosecution.

113 Equality Authority (2016), Report regarding a complaint for harassment at work and for discrimination on
the grounds of gender and national origin of an employee at the Cyprus Broadcasting Corporation, File
No. A.K.I. 45/2015, 12 October 2016. Available at
www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/0A52E0036CDFD812C2258060003466A9/$file/%
CE%91%CE%9A%CE%9945 2015 12102016.doc?OpenElement.

114 Eurofound (2015), Violence and Harassment in European Workplaces: Extent, impacts and policies.
Available at http://www.eurofound.europa.eu/observatories/eurwork/comparative-information/violence-
and-harassment-in-european-workplaces-extent-impacts-and-policies.

115 | aw on the Combating of Certain Forms and Expressions of Racism and Xenophobia by means of Criminal
Law of 2011 (O llepi TnG KartanoAgunong Opiouevwv Moppwv kai EkdnAwoewv Patoiouou kai Zevo@opiag
Heow Tou MoivikoU Aikaiou Nopog Tou 2011) N. 134(1)/2011. Available at www.cylaw.org/nomoi/enop/non-
ind/2011 1 134/index.html.

116 Council Framework Decision 2008/913/JHA on combating certain forms and expressions of racism and
xenophobia by means of criminal law.

117 Cyprus, The Prevention and Treatment of Domestic Violence Act of 2020 (O nepi Tn¢ MpoAnwnc kai
AvTiuetwnionc tnc EvdoaxoAikng Biac Noyoc Tou 2020) N. 185(1)/2020.

118 Cyprus, The Bullying and Bullying Behaviour in Schools and Other Related Places (Criminalisation,
Suppression and Reform) Act 2022 [O nepi Tou SxoAikou EkpoBiouot kai TnG Ek@oBIoTIKNG SUuunepipopdc o
2Xx0AIkoU¢ kal AAMouc Suvapeic Xwpouc (Moivikonoinon, KataoroAn kai Avaudpewaon) Nouoc Tou 2022].
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b)  Scope of liability for harassment

Where harassment is perpetrated by an employee, in Cyprus both the perpetrator and the
employer (if it is a different person) are liable.

Under Article 13 of the Law on Civil Offences (Cap. 148),''° a ‘master’ is responsible for
the actions or omissions of his ‘servant’ for acts authorised or approved by the former or
for acts carried out by the servant in the course of his work. The terms ‘master’ and
‘servant’ used in the text of the law mean employer and employee, respectively. The
master is not responsible for the actions of persons to whom the servant has assigned
work without the authorisation of the employer. An act is deemed to have been conducted
in the course of one’s work if it was committed by a servant in their capacity as such and
whilst they were carrying out the normal tasks of their work, irrespective of whether the
act was the result of negligent performance of a task assigned by the employer. An act is
not deemed to have been committed in the course of one’s work when it is perpetrated by
employees acting for their own purposes and not on behalf of their employers. None of
these provisions exempt employees from liability for acts of harassment committed by
them. Harassment committed by a person who is a relative of the employer or any other
person who is on the premises with license by the employer is not covered by the law. This
is a common problem faced by foreign domestic workers whose employer is only one of
the two spouses. In such cases, if the other spouse harasses the employee, the employer
is not liable. Employers who fail to take measures to stop harassing behaviour are equally
liable in law as the perpetrators themselves.

2.7 Instructions to discriminate (Article 2(4))
a) Prohibition of instructions to discriminate

In Cyprus, instructions to discriminate are prohibited by law.'?° Instructions are not
defined. Instructions explicitly constitute a form of discrimination. The law does not
explicitly require that the instructor be in a hierarchically higher position, which means that
all situations where a person instructs another to discriminate are covered.

b)  Scope of liability for instructions to discriminate

In Cyprus, the instructor is liable. The law is silent on the liability of the person carrying
out the instructions and it is presumed that liability will be pinned on perpetrators acting
on instructions if there is evidence that they had the choice of not carrying them out and
instead chose to do so, in which case liability can be shared between instructor and
perpetrator. Although the laws transposing the directives are silent on the employers’
liability as regards the actions of their employees, the general principles of labour law hold
that employers are vicariously liable for the actions of their employees. An employee who
has discriminated because they have received an instruction to discriminate is not explicitly
covered by the laws transposing the directives. However, it is likely that such an employee
will be held liable for direct or indirect discrimination, irrespective of whether the motive
was to follow the employer’s instructions, depending on the circumstances and on what
choices the employee had. The dismissal of an employee because they refuse to carry out
an unlawful instruction, such as an instruction to discriminate, is unlawful and gives rise to
compensation.

119 Civil Offences Law (I1epi AoTikav Adiknuatwv Nouoc), Cap 148. Available at
http://www.cylaw.org/nomoi/enop/non-ind/0 148/full.html.

120 | aw on Persons with Disabilities (O lMepi ATopwv pe Avannpiec Nopog) No. 127(1)/2000), Article 2. Available
at www.cylaw.org/nomoi/arith/2000 1 127.pdf; Law on Equal Treatment (Racial or Ethnic Origin) (O nepi
Ionc peraxeipiong (Puletikn EBvoTikn Kataywyn) Nopoc) N. 59(1)/2004, Article 5(2)(d). Available at
www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html; Law on Equal Treatment in Employment and
Occupation (O lepi Tong Metaxeipiong ornv AnaocxoAnon kai Tnv Epyaagia Nopog), 2004 N. 58(1)/2004,
Article 6(1)(d). Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 58/full.html.
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2.8 Reasonable accommodation duties (Article 2(2)(b)(ii) and Article 5
Directive 2000/78)

a) Implementation of the duty to provide reasonable accommodation for persons with
disabilities in the area of employment

In Cyprus, the duty to provide reasonable accommodation for persons with disabilities is
included in the law and is defined.

Even prior to the transposition of the Employment Framework Directive, the disability law
provided for the duty to adopt ‘reasonable measures’ where and to the extent the local
economic and other circumstances allow.!?! These measures, which are still in place now,
are not restricted to the workplace, but cover: (a) basic rights (right to independent living;
diagnosis and prevention of disability; personal support with assistive equipment, services,
etc.; accessibility to housing, buildings, streets, the environment, public means of
transport, etc.; education, information and communication through special means;
services for social and economic integration; vocational training; employment in the open
market, etc.);*?? (b) employment including access to employment, working conditions,
training etc.;!?3 (c) supply of goods and services, including the facilitation of accessibility
for safe and comfortable use of such services, etc.;?* transport;!?® and
telecommunications.'?® An amendment to the law adopted in 2014 extended the
reasonable accommodation duty by providing that the rights set out in the foregoing
provisions (Articles 4, 5, 6 and 8) must be implemented through suitable measures
ensuring reasonable accommodation to the maximum of available resources. ‘Reasonable
accommodation’ for the purposes of these provisions means necessary and suitable
amendments and adjustments that do not require disproportionate or unjustified burden,
where necessary in order to ensure the exercise and enjoyment of human rights and
fundamental freedoms.'?” The burden is not considered disproportionate when it is
sufficiently counter-balanced by measures adopted in the context of State policy in favour
of persons with disabilities.?8

With regard to reasonable accommodation at the workplace, the law provides that ‘equal
treatment’ means, inter alia, ‘the obligation to provide reasonable access and facilities in
the working environment, including: (i) the necessary modifications or adjustments of
accessibility to existing facilities so as to make them accessible to persons with disabilities;
(ii) the reshaping of work by creating schedules for part-time occupation or modified
working hours, with the acquisition of new or the modification of existing equipment,
machinery, tools, means and any facilities or services’.!?°

The above provisions did not entirely transpose the spirit of the Directive, which provided
for a mandatory duty to provide reasonable accommodation. Thus, an amendment to the

121 | aw on Persons with Disabilities (O IMepi AT0uwv e Avannpiec Nopog) No. 127(1)/2000), Article 9(1).
Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

122 | aw on Persons with Disabilities (O lMepi ATouwv ue Avannpieg Nopog) No. 127(1)/2000), Article 4. Available
at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

123 Law on Persons with Disabilities (O lMepi ATouwv ue Avannpieg Nopog) No. 127(1)/2000), Article 5. Available
at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

124 Law on Persons with Disabilities (O lMepi ATouwv ue Avannpieg Nopog) No. 127(1)/2000), Article 6. Available
at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

125 Law on Persons with Disabilities (O lMepi ATouwv ue Avannpieg Nopog) No. 127(1)/2000), Article 7. Available
at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

126 | aw on Persons with Disabilities (O lMepi AT0uwv e Avannpieg Nopog) No. 127(1)/2000), Article 8. Available
at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

127 Law Amending the Law on Persons with Disabilities (Nopo¢ nou Tpononoiei Tov Mepi ATOUwY e Avannpieg
Nopoc. 63(1)/2014, 23 May 2014.

128 | aw on Persons with Disabilities (O IMepi ATouwv e Avannpiec Nopog) No. 127(1)/2000), Article 9(2).
Available at http://www.cylaw.org/nomoi/enop/ind/2000 1 127/section-sce0615cb8-d50c-5b6d-88ad-
218c5a8db790.html.

129 | aw on Persons with Disabilities (O IMepi ATouwv e Avannpisc Nopoc) No. 127(1)/2000), Article 5(2)(d).
Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf.
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disability law in 2007 added an article which provides that, in order for the principle of
equal treatment of persons with disabilities to be implemented, the employer must take
reasonable measures, depending on the needs arising in any particular case. The measures
must ensure that persons with disabilities have access to an employment post, to carry
out their profession or to be promoted, or to undergo training, so long as these measures
do not lead to a disproportionate burden for the employer.13°

b) Case law

Over the vyears, the Equality Body has interpreted the duty to provide reasonable
accommodation in employment as follows:

- The Ministry of Education’s policy to transfer public education teachers based solely
on the needs of the service, without reference to the existence or not of any disability
and disregarding the complainant’s need to work in a stable and safe environment,
amounts to indirect discrimination on the ground of disability.!3?

- The revocation by the employer of the right initially granted to an employee with
multiple sclerosis to take two afternoons off in order to undergo physiotherapy was
found to be discriminatory. Citing a landmark ECtHR ruling,!32 the decision stressed
that the treatment of persons without a disability in relation to persons with
disabilities cannot be the same, if equality is to be attained.!33

- An employer’s refusal to hire a job applicant as office assistant due to her
chondroplasia was held to be discrimination because the employer could have placed
the files on shelves that would be accessible to the complainant and/or provide a
ladder to enable her to reach files on high shelves.134

- A reduction in teaching hours can constitute reasonable accommodation if the
symptoms of the disability render teaching painful or exhausting.3®

- The failure of an employer to render the workplace accessible to an employee who
became a wheelchair user after an accident, was held to be direct discrimination
because of the failure to provide reasonable accommodation by rendering the building
accessible.136

Under the Code of Conduct on Disability Discrimination at the Workplace issued by the
Equality Body in September 2010, the duty to provide reasonable accommodation is
premised upon the principle that the measure must ensure equality in opportunity and not
in the result. The measure must therefore be such that it offers the person with a disability
the same opportunity as all other persons, e.g. persons with arthritis applying for the
position of a typist must be given a special keyboard in order to be able to compete with
the other applicants in terms of typing speed. In addition, persons with disabilities who
take an exam for the purposes of a selection procedure for a job must be given such
facilities that enable them to compete with the candidates without disabilities on equal
terms. The employer’s obligation to provide reasonable accommodation affects regulations
or criteria set by the employer as well as the way in which the workplace is organised (e.g.
offering a wheelchair user the chance to work on the ground floor of a building where this
is available). The Code offers a non-exhaustive list of guidelines on reasonable
accommodation measures: changes or adaptations to the building infrastructure (ramps

130 |aw on Persons with Disabilities (O lMepi ATouwv ue Avannpieg Nopog) No. 127(1)/2000), Article 5(1A).
Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

131 Equality Authority, File No. 9/2007, 12 September 2007.

132 European Court of Human Rights (ECtHR), Thliimmenos v. Greece, Application No. 34369/97, 6 April 2000.
Available at http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-

58561 #{%22itemid%22:[%22001-58561%22]}.

133 Equality Authority, Report No. A.K.I. 65/2007, decision of 04 September 2007.

134 Equality Authority, Report No. A.K.I. 12/2009, 21 September 2009.

135 Equality Authority, File A.I.T. 1/2009, 20 September 2009.

136 Equality Authority, Report on discriminatory treatment of employee at CyBC on the ground of his disability,
File No. A.K.I. 31/2014, 5 March 2015.
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/871A8C8BFAA25BF4C2257E7B00271328/
$file/AKI 31 2014-05032015.doc?OpenElement
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and toilets for wheelchair users, Braille language on the buttons in the lifts, etc.);
reallocation of duties amongst employees so as to allocate to employees with disabilities
duties they can perform; transfer to another job position if available; sick leave for the
purposes of therapy; vocational training including training related to a person’s disability,
e.g. use of new technologies or new equipment or logistics that can upgrade the skills of a
person with disabilities; facilitating participation in trade unions; the upgrading of existing
equipment; other forms of support or assistance.!3” The law setting out the Equality Body’s
mandate foresees the issuing of codes of conduct by the Equality Body, which can impose
specific duties on persons in the public or private sector.!38 However, such codes must be
appended to regulations issued with the approval of the Council of Ministers; this procedure
was not followed in the case of the Code of Conduct on Disability Discrimination and in
essence this Code has the character of a clarification document rather than a binding set
of rules. The court may refer to the Code and derive guidance from the examples contained
in it, but it is not legally bound to do so and in fact the Code has never been referred to in
court or in any official documents.

C) Definition of disability and non-discrimination protection

The definition of disability does not differ whether one is claiming reasonable
accommodation or claiming general protection from discrimination.

d) Failure to meet the duty of reasonable accommodation for persons with disabilities

In Cyprus, failure to meet the duty of reasonable accommodation in employment for
persons with disabilities may be interpreted as amounting to discrimination. The law does
not clarify which form of discrimination the denial to reasonable accommodation takes and
this may well depend on the circumstances under which reasonable accommodation was
denied.

Although the law does not expressly provide that failure to meet the duty of reasonable
accommodation counts as discrimination, this may be inferred from the wording of the law.
It stipulates that, in order to comply with the principle of equal treatment, reasonable
accommodation is foreseen and for this purpose the employer must take all necessary
measures so as the person with a disability may have access to a job, may exercise their
profession or may attend training, provided the burden is not unreasonable.!3° No case has
ever been adjudicated in court on this point. However, two Equality Body decisions of
previous years established that failure to provide reasonable accommodation could amount
to direct!4? as well as indirect discrimination.*!* The absence of any legislation specifically
recognising the denial of reasonable accommodation as a form of disability discrimination
in all areas of life was one of the issues flagged by the UN Committee on the Rights of
Persons with Disabilities in its first observations regarding the implementation of the CRPD
in Cyprus.!4?

137 Equality Authority (2010), Code of good practice on discrimination on the ground of disability in employment
and occupation (Kwdikag kaAnc npakTikng yia Tic dIakpIioeic AOyw avannpiag aTnv €pyaacia kai Thv
anaoxoAnon). Available at
www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/669E5CF7773B0F07C2257E7EQ03EB897/%file/Co
depracticedisabilityemployment.pdf.

138 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law of 2004 (O [Tepi
KaranoAgunong Twv QUAETIKWV kai Opiouevwv AAAwv Alakpioewv (Enitponoc) Nouog Tou 2004)

N. 42(1)/2004, Article 40. Available at www.cylaw.org/nomoi/enop/ind/2004 1 42/section-sce220abc3-
c0c8-c38b-6534-cc2265a17e12.html.

139 Law on Persons with Disabilities (O IMepi ATouwv ue Avannpieg Nopog) No. 127(1)/2000), Article 5(1A).
Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

140 Equality Authority, Report on discriminatory treatment of employee at CyBC on the ground of his disability,
File No. A.K.I. 31/2014, 5 March 2015.

141 Equality Authority, File No. 9/2007, 12 September 2007.

42 UN Committee on the Rights of Persons with Disabilities (2017), Concluding observations on the initial
report of Cyprus, 12 April 2017. Available at
http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2fCYP%2fC
O%2fi&lLang=en.
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If one adopts the interpretation that breach of the duty to provide reasonable
accommodation amounts to discrimination, it follows that breach of such duty leads to the
sanctions foreseen in the law on discrimination.'*3 In the case of both discrimination and
breach of the duty to provide reasonable accommodation, the sanctions are imposed where
the perpetrator has acted without reasonable cause.!** The Code of Conduct on Disability
Discrimination at the Workplace issued by the Equality Body in 2010 explicitly states that
the employer’s failure to adopt reasonable accommodation measures amounts to unlawful
discrimination and, as with all other forms of discrimination, is punishable with a fine of up
to EUR 6 834 (CYP 4 000) or imprisonment for up to six months.'4>

There is no explicit provision in the law for the reversal of the burden of proof in cases
where there was a breach of the duty to provide reasonable accommodation. However, if
one adopts the view that breach of this duty amounts to discrimination, then the reversal
of the burden of proof foreseen in the law for discrimination cases!#® applies. It should be
noted that the burden of proof is reversed only in employment-related cases and not in
fields beyond employment.

No case was ever tried by the courts on reasonable accommodation. However, the Equality
Body’s decisions on this issue consider the failure to meet this duty as discrimination
prohibited by law, even before the 2007 change in the law, which rendered the duty to
provide reasonable accommodation as a binding obligation on the employer.

e) Duties to provide reasonable accommodation in areas other than employment for
persons with disabilities

In Cyprus, there is a conditional duty to provide reasonable accommodation for persons
with disabilities outside the employment field.'*” The 2014 amendment to the disability
law, which extended the duty to provide reasonable accommodation to a number of areas
beyond employment, falls short of creating a mandatory regime as is the case with the
duty in employment. The different treatment afforded by the law to the different fields of
application may be explained by the fact that under the EU acquis reasonable
accommodation is only mandatory in employment, whilst the extension of this duty to
fields beyond employment was the result of lobbying from the disability movement. In light
of the economic crisis, the defence of the disproportionate burden is likely to be
successfully invoked by service providers or merchants in court in order to avoid any kind
of expenditure. The definition of disproportionate burden in fields beyond employment does
not differ from that used in the context of employment.

f) Duties to provide reasonable accommodation in respect of other grounds
Section 2.8.f is not updated for 2022. Please see Country report Non-discrimination Cyprus

2022, Transposition and implementation at national level of Council Directives 2000/43
and 2000/78, reporting period 1.1.2021 - 1.1.2022.

143 Law on Persons with Disabilities (O IMepi ATouwv e Avannpiec Nopog) No. 127(1)/2000), Article 9(3).
Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

144 Law on Persons with Disabilities (O IMepi ATouwv e Avannpiec Nopog) No. 127(1)/2000), Article 9(3).
Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

145 Equality Authority (2010), Code of good practice on discrimination on the ground of disability in employment
and occupation (Kwdikag kaAng npakTikng yia Tic dIakpioeic AOyw avannpiag oTnv epyaocia kai tTnv
anaoxoAnon). Available at
www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/669E5CF7773B0F07C2257E7EQ03EB897/%file/Co
depracticedisabilityemployment.pdf.

146 | aw on Persons with Disabilities (O IMepi ATouwv e Avannpiec Nopog) No. 127(1)/2000), Article 9A.
Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

147 L aw Amending the Law on Persons with Disabilities. N. 63(1)/2014, 23 May 2014. Available at
http://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=100626.
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3 PERSONAL AND MATERIAL SCOPE
3.1 Personal scope

3.1.1 EU and non-EU nationals (Recital 13 and Article 3(2), Directive 2000/43
and Recital 12 and Article 3(2), Directive 2000/78)

In Cyprus, there are no residence or citizenship/nationality requirements for protection
under the relevant national laws transposing the directives. National legislation, however,
has incorporated the directives’ residence/citizenship/nationality preconditions for
protection under the relevant national laws transposing the directives. Each of the three
laws transposing the two directives provides that its scope does not cover differential
treatment due to nationality; nor does it affect provisions or conditions regarding the entry
and stay of third country nationals and stateless persons, or the treatment derived from
the legal status of such third country nationals or stateless persons.!4® Irregular status is
not in itself a reason for losing protection under the laws transposing the equality acquis.
However, if the differential treatment relates solely to a person’s status rather than their
race or ethnicity, then the exception in the directives applies. Accessing rights is an issue
for irregular migrants because of fear of deportation as no special protection from
deportation applies for potential victims of discrimination, unless they are identified as
victims of trafficking.

In spite of the above, Protocol No. 12 to the ECHR, which Cyprus has ratified, guarantees
‘the enjoyment of all rights set forth by law’ without discrimination, inter alia, against
‘national or ethnic origin’. Under Law 42 (1)/2004, which establishes the Equality Body,
there are no residence or citizenship/nationality prerequisites in the Equality Body’s
mandate in order to extend protection under the national laws transposing the directives.
The Equality Body is empowered to promote equality in the enjoyment of rights and
freedoms safeguarded by the Cypriot Constitution (Part II) or by the conventions ratified
by Cyprus and referred to in the law,*° irrespective of race, community, language, colour,
religion, political or other beliefs, national or ethnic origin.*° We therefore have a situation
where nationality is a protected ground under the Equality Body’s mandate, but is an
exception in terms of the scope of the laws transposing the two directives. In previous
years, the Equality Body had considered that the phrase ‘racial or ethnic origin’ in the Racial
Equality Directive must be seen as including EU citizens!>! and cited the transposing
legislation of this Directive when it handled complaints from EU citizens.!>2 Prior to 2017,
the Equality Body had made considerable use of its extended mandate and considered
discrimination on the grounds of nationality and national origin as prohibited by
international law, as well as by the non-discrimination directives, and on several occasions,
nationality and ethnic origin was used interchangeably.

148 | aw on Equal Treatment in Employment and Occupation (O lMepi Tong Metaxeipionc¢ ornv AnagxoAnon kai
Tnv Epyaoia Nopog), 2004 N. 58(1)/2004, Article 5(1). Available at www.cylaw.org/nomoi/enop/non-
ind/2004 1 58/full.html; Law on Persons with Disabilities (O lMepi ATOuwv e Avannpieg Nopog)

No. 127(I)/2000), Article 3A(3). Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf; Law on Equal
Treatment (Racial or Ethnic Origin) (O nigpi Iong uetaxeipiong (PUAeTIkn EBvoTikn Kataywyn) Nopog)
N. 59(I)/2004, Article 4(2). Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html.

149 These conventions are: Protocol No. 12 to the European Convention for Human Rights and Fundamental
Freedoms; the International Convention on the Elimination of All Forms of Racial Discrimination; the
Framework Convention for the Protection of National Minorities; the Covenant for Civil and Political Rights
and the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

150 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(I)/ 2004,
Article 3(1)(b), Part I, 19 March 2004.

151 | etter from Equality Authority to the author, 12 November 2015, Ref. A.I.M.5.7.02.01.

152 position of the Commissioner for Administration and Human Rights regarding complaints to the Equality
Authority Nos. A.K.I. 49/2013 and A.K.I. 52/2013 regarding unlawful discrimination on the ground of
national origin in the field of access to employment, 10 December 2015. No longer available online.
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Article 32 of the Constitution stipulates that ‘nothing in this Part!>3 contained shall preclude
the Republic from governing by law any matter relating to aliens in accordance with
international law.” This provision, combined with the far-reaching provisions of Cypriot
immigration law, is often implemented with a tendency to considerably enlarge the scope
of state discretion and state sovereignty.

In previous years, complaints by EU citizens alleging nationality discrimination were often
filed with the Equality Body, possibly reflecting the fact that EU nationals were better
informed about the Equality Body’s procedures than most third country nationals.'>*
Although the law transposing the Racial Equality Directive has transposed verbatim the
Directive’s Article 3(2), differential treatment that is not solely related to a victim’s legal
status must be seen as protected. In 2017 the Child Commissioner issued a report on the
conditions of eligibility for child welfare benefit, ruling that the requirement of prior
residence amounts to discrimination prohibited by various instruments, including the Racial
Equality Directive.!>>

In 2022 the Child Commissioner issued a report in response to a large number of
complaints submitted to her office in 2021 and 2022 regarding the refusal to grant
nationality to children born to parents where one is a Cypriot. Most of the complaints
referred to the Interior Ministry’s refusal to grant citizenship to children whose one parent
was a Greek-Cypriot and the other from a third country (Nigeria, Iran, Gambia, Cameroon,
Congo and Turkey) on the justification that the third country parent had entered Cyprus
from an illegal airport in the areas not controlled by the Republic of Cyprus. The law does
not permit the registration of a child whose parents entered Cyprus illegally unless the
Ministerial Council decides otherwise.>® Citizenship applications for children were rejected
or refused submission even where the third country parent entered Cyprus lawfully,
provided the third country of origin was Turkey. In one such instance the Interior Ministry
admitted that since 2013 they stopped examining applications of children with a parent of
Turkish origin. The Child Commissioner observed that when parents apply to the District
Administration for the issue of a birth certificate for their children, this is not handed to
them automatically either because of the parents’ country of origin or because they believe
that the parents entered or resided in Cyprus illegally. Even though the illegal entry
allegation is not always well founded, Cypriot nationality is not granted to children from
mixed marriages particularly if one parent is of Turkish or of Turkish Cypriot origin.
Applications for citizenship take several years to be examined, meanwhile leaving the
children without Cypriot nationality and in some cases stateless. This impacts negatively
on a series of children’s rights including the right to access the national health system,
social support services, and travelling document. The Child Commissioner requested the
authorities to provide the data on the number of cases rejected and pending, on the
frequency in which the list of pending cases is put before the Council of Ministers, the
procedure used to ascertain illegal entry of a parent in Cyprus and the legal basis for
refusing citizenship applications to children of Turkish nationals who entered Cyprus
lawfully.*>” Until the date of writing, the authorities had not provided the requested data
to the Child Commissioner. The report does not refer to the Racial Equality Directive since
the mandate of the Child Commissioner covers only the CRC, although in previous years
the Racial Equality Directive was cited in Child Commissioner Reports. When seen through
the lenses of the Racial Equality Directive, this is not merely a case of nationality
discrimination falling under the exception of the Directive: it is a case of the state denying
a state service, in this case nationality, to a specific group of children when all prerequisites
are met, for no apparent reason other than their race and / or ethnicity. A careful reading

133 Part II of the Constitution contains the human rights and fundamental freedoms.

154 For details please refer to the Country Report for the year 2021 available here.

135 Commissioner for the Rights of the Child, Report of the Commissioner for the Rights of the Child regarding
the precondition of residence for a specific time in the areas controlled by the Republic of Cyprus for the
provision of social welfare grants, September 2017. Available at
www.childcom.org.cy/ccr/ccr.nsf/All/12C85642ECC6B291C22582D3003A7EC6?0OpenDocument.

156 Cyprus Law on population archives (O [lepi Apxeiou 1AnBuguou Nowog) N. 141(1)/2002), Article 109(1).

157 Cyprus, Commissioner for the Protection of the Rights of the Child (2022), Letter to the Minister of the
Interior dated 12 October 2022, provided to the FRANET contractor upon request. Not available on line.
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of the cases listed by the Child Commissioner suggests that nationality may be a proxy for
ethnicity (Turkish origin) or colour, especially given the readiness of the Cypriot
government to provide Cypriot passports to foreign investors and their family members
who have no bonds with Cyprus. A number of Equality Body decisions in the past ruled
that the practice of the authorities to follow a different procedure for the issue of birth
certificates of children born to Turkish Cypriot and Turkish parents and for the marriage of
Turkish Cypriots and Turkish nationals amounts to direct discrimination prohibited by
law.'>® A number of ECtHR decisions also established that the situation resulting from an
armed conflict is not valid justification for less favourable treatment of members of a
certain ethnic group.!®® Although the grant of nationality is discretionary, it is a public
service falling within the scope of the Racial Equality Directive,'®® which essentially limits
such discretion, rendering it imperative that it be exercised without discrimination on any
of the protected grounds.

3.1.2 Natural and legal persons (Recital 16, Directive 2000/43)
a) Protection against discrimination

In Cyprus, the personal scope of anti-discrimination law covers persons for the purpose of
protection against discrimination, provided they meet the definitions in the relevant laws.
In the case of disability, the definition is clearly met only by natural persons.6?

Similarly, only natural persons are protected from religious, age or sexual orientation
discrimination at the workplace,!%? since only natural persons meet the definition of an
employee. With regard to race/ethnic origin: although no explicit provision is made in the
law as to whether victims of racial or ethnic discrimination can be legal or only natural
persons, there is no reason why protection may not be extended to organisations of
persons who are victims of racial or ethnic discrimination. The law offers explicit protection
to individuals who are treated disadvantageously due to their ethnic or racial origin'®3 and,
in line with Article 7(2) of the Racial Equality Directive, organisations may apply to court
on behalf of such individuals.64

b) Liability for discrimination

In Cyprus, the personal scope of anti-discrimination law covers natural and legal persons
for the purpose of liability for discrimination in all fields and on all five grounds. The
disability law defines ‘employer’ as any legal or natural person in the public or private
sector.®> An identical definition of the term can also be found in the law prohibiting
employment discrimination.'®® The scope of the law prohibiting racial and ethnic
discrimination in fields beyond employment includes ‘all persons in the public and private
sector’.1®? The provisions on criminal sanctions, which are identical in all three laws,
explicitly foresee that legal persons as well as natural persons can be liable for

158 Equality Body (2014), Decision of the Anti-racism Authority Ref. AKP 71/2013, 6 October 2014; Decision of
the Anti-racism Authority No. Doc. AKP 71/2013, 6 October 2014.

159 European Court of Human Rights, Dokic v Bosnia and Herzegovina (Application No. 6518/04), 27 May 2010;
European Court of Human Rights, Vassiliou and Others v Cyprus, Application No. 58699/15, 31 August
2021.

160 Court of Justice of the European Union, Case C-83/14, 16 July 2015,
http://curia.europa.eu/juris/document/document print.jsf?doclang=EN&text=&pagelndex=0&part=1&mode
=|st&docid=1659128&occ=first&dir=&cid=400263.

161 | aw on Persons with Disabilities No. 127(1)/2000), Article 2.

162 | aw on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 2.

163 Law on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004, Articles 2 and 5(1).

164 |aw on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004, Article 12.

165 | aw on Persons with Disabilities No. 127(1)/2000), Article 2.

166 | aw on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 2.

167 | aw on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004, Article 4(1).
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discrimination.'®® The fines which the court may impose vary, depending on whether the
perpetrators are natural or legal persons. Natural persons may be fined up to EUR 6 835
(CYP 4 000) and/or sentenced to six months’ imprisonment, or both.'%° If a legal person is
found guilty of discrimination, the managing director, chairperson, director, secretary or
other privileged officer of the legal personality or organisation are liable for the actions of
the legal person and fined up to EUR 6 835 (CYP 4 000) and/or sentenced to six months’
imprisonment, or both, provided it can be established that the offence was committed with
their consent or collaboration or mere tolerance. In addition, the legal person can be fined
by up to EUR 11 962 (CYP 7 000).'7° There is also a provision for ‘gross negligence’ with
fines of up to EUR 3 417 (CYP 2 000) for individuals and EUR 6 835 (CYP 4 000) for legal
persons.!’t

3.1.3 Private and public sector including public bodies (Article 3(1))
a) Protection against discrimination

In Cyprus, the personal scope of national anti-discrimination law does not explicitly cover
the private or public sector or public bodies for the purpose of protection against
discrimination. No explicit provision is made in legislation as to who is protected from
discrimination but the definition of discrimination in all laws transposing the two equality
directives refers to ‘persons’, which precludes public bodies. The scope of the law covers
persons in the public and private sector including public bodies, local governance bodies
and organisations of public and private law.!72

b) Liability for discrimination

In Cyprus, the personal scope of national law covers both the private and public sector,
including public bodies, for the purpose of liability for discrimination. Law 58(1)/2004
(employment field, all grounds except for disability) defines (in Article 2) an employer as
meaning ‘the Government of the Republic, the local self-governance authorities and any
natural or legal person or organisation of public or practice law in any public or private
sector or industry which employed or employs workers.” An identical provision is found in
Article 2 of the Law on Persons with Disabilities 127(1)/2000. Law 59(I)/2004 (race/ethnic
origin, fields beyond employment) defines in Article 4(1) the scope of the law as covering
all persons in the public and private sector, including public bodies, local self-governance
authorities and public and private law organisations in the fields of social protection,
healthcare, social provision, education and access to goods and services.

168 | aw on Persons with Disabilities No. 127(1)/2000) Article 5(5); Law on Equal Treatment in Employment and
Occupation N. 58(1)/2004, Article15(2); Law on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004,
Article 13(2).

Law on Persons with Disabilities No. 127(1)/2000) Article 5(4); Law on Equal Treatment in Employment and

Occupation N. 58(I)/2004, Article 15; Law on Equal Treatment (Racial or Ethnic Origin) N. 59(I)/2004,

Article 13.

170 Law on Persons with Disabilities No. 127(1)/2000); Law on Equal Treatment in Employment and Occupation
N. 58(I)/2004, Articles 15(1) and 15(2); Law on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004,
Articles 13(1) and 13(2).

171 Law on Persons with Disabilities No. 127(1)/2000) Articles 5(4) and 5(5); Law on Equal Treatment in
Employment and Occupation N. 58(I)/2004, Article 13(3).

172 Law on Equal Treatment in Employment and Occupation 58(1)/2004, Article 2; Law on Equal Treatment
(Racial or Ethnic Origin) N. 59(1)2004, Article 2; Law on Persons with Disabilities N. 127(I)/2000, Article 2.
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3.2 Material scope

3.2.1 Conditions for access to employment, to self-employment or to occupation,
including selection criteria, recruitment conditions and promotion,
whatever the branch of activity and at all levels of the professional
hierarchy (Article 3(1)(a))

In Cyprus, national legislation prohibits discrimination in relation to access to employment,
to self-employment or to occupation, including selection criteria, recruitment conditions
and promotion, access to vocational guidance and training, including practical work
experience, employment and working conditions, including dismissals and pay,
membership of an organisation of workers or employers, or any organisation whose
members engage in a particular profession, including the benefits provided for by such
organisations, whatever the branch of activity and at all levels of the professional
hierarchy, for the five grounds in both the private and public sectors, as described in the
directives.'’®> Gender identity, gender expression and/or sex characteristics are not
protected grounds under the non-discrimination laws. Age limits in job advertisements
have been repeatedly found to amount to discrimination, both by the courts and by the
Equality Body,!”# albeit the compensation awarded by the courts was nominal as the courts
have interpreted the margin of the loss sustained by the victim very narrowly.'’> The law
offers protection to self-employed persons only as regards access to their profession or
trade. For all other types of protection, the term ‘working person’ is interpreted to exclude
self-employed persons. The prohibition of discrimination in access to a profession was
interpreted in the past to include permits and requirements to practice a profession, where
there were no procedures in the countries of origin for acquiring the required
certifications.'7®

Despite the formal adoption of the four main laws on anti-discrimination, there are no
provisions for the facilitation or improvement of conditions for access as required by
Article 3(1)(a) of the Employment Equality Directive.

3.2.2 Employment and working conditions, including pay and dismissals
(Article 3(1)(c))

In Cyprus, national legislation prohibits discrimination in working conditions, including pay
and dismissals, for all five grounds and for both private and public employment.!’” Gender
identity, gender expression and/or sex characteristics are not explicitly covered by
legislation.

3.2.3 Access to all types and all levels of vocational guidance, vocational
training, advanced vocational training and retraining, including practical
work experience (Article 3(1)(b))

In Cyprus, national legislation prohibits discrimination in vocational training outside the
employment relationship, such as adult lifelong learning courses or vocational training
provided by technical schools or universities. There is no legislation prohibiting

173 Law on Persons with Disabilities No. 127(1)/2000), Article 5(1)(a); Law on Equal Treatment in Employment
and Occupation N. 58(1)/2004, Article 4(a).

174 Equality Authority, Report No. AKI 30/2011, 23 May 2012.

175 Appeal Court, Avgoustina Hajiavraam v. The Cooperative Credit Company of Morphou (Auyouadrtiva

XarlnaBpadu v. Suvepyatikn MioTwTikn) ETaipeia Mopeou), Appeal No. 287/2008, 11 July 2011.

Equality Authority (2016), Report on discrimination prohibited by law on the ground of national origin in the

field of access to occupation and specifically in the profession of assistant estate

agenthttp://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/0A43E06B44C84602C225846C0039

D657/$file/%CE%91 %CE%9A%CE%9922 2016 15042016.doc?OpenElement, File number A.K.I1.22/2016,

15 April 2016.

177 Law on Persons with Disabilities No. 127(1)/2000), Article 5(1)(c); Law on Equal Treatment in Employment
and Occupation N. 58(I)/2004, Article 4(c).
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discrimination on the ground of gender identity/expression or sex characteristics in any
field.

The Law on Persons with Disabilities prohibits discrimination in access to all kinds and
levels of vocational guidance, vocational training, educational training, reorientation and
professional apprenticeship.'’® The Law on Equal Treatment in Employment and Occupation
contains an identical provision as regards the remaining four grounds.!”°

Neither of the aforesaid provisions specifies whether or not such training must be part of
an employment relationship or not. In the absence of a provision restricting the scope to
training within employment, it may safely be assumed that the law extends to vocational
training outside the employment relationship, such as that provided by technical schools
or universities or other educational establishments, including lifelong learning courses. The
Equality Body has interpreted this provision as including training outside and independently
of an employment relationship: in a legal opinion supplied by the Equality Body in 2006
upon the request of a Government department, it was established that the anti-
discrimination laws apply to access to training even if this does not take place within an
employment relationship.!8 Other Equality Body decisions found unlawful discrimination
in the fixing of an age limit for applying for state scholarships and in the exclusion of
persons with disabilities from admission to the state nursing school. The Equality Body has
also clarified that access to a lifelong learning course amounts to access to vocational
training.®!

3.2.4 Membership of, and involvement in, an organisation of workers or
employers, or any organisation whose members carry on a particular
profession, including the benefits provided for by such organisations
(Article 3(1)(d))

In Cyprus, national legislation prohibits discrimination in relation to membership of, and
involvement in, workers’ or employers’ organisations as formulated in the directives for all
five grounds and for both private and public employment.!82 Gender identity/expression or
sex characteristics are not protected grounds. In 2022 the Equality Body found that
‘membership of an organisation of workers’ includes eligibility to stand for election at the
board of the organisation; and issued a binding decision against the union of journalists,
for excluding from its board members who are not exercising the profession.!83

3.2.5 Social protection, including social security and healthcare (Article 3(1)(e)
Directive 2000/43)

In Cyprus, national legislation prohibits discrimination in social protection, social security
and healthcare as formulated in the Racial Equality Directive.

National law explicitly prohibits discrimination in the field of social protection, social
security and healthcare only on the grounds of race/ethnic origin.'® An exception to the
general prohibition is made in two laws transposing the Employment Equality Directive
(Law on Persons with Disabilities and Law on Equal Treatment in Employment and

178 Law on Persons with Disabilities No. 127(1)/2000), Article 5(1)(b).

179 Law on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 4(b).

180 Equality Authority, Report No. AKI 28/2006, 20 September 2006.

181 Equality Authority, Report No. A.K.I. 74/2009, 22 November 2010.

182 ] aw on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 4(d); Law on Persons with
Disabilities No. 127(1)/2000), Article 5(1)(d).

183 Commissioner for Administration and Human Rights (2022), Report of the Commissioner for Administration
and Protection of Human Rights regarding discriminatory treatment of retired regular members of the
Cyprus Union of Journalists, due to the deprivation of the right to vote (‘Ek8eon EnmiTponou AIOIKNOEWG KAl
MpooTracgiag AvBpwnivwv AIKaIwUdTwV ava@opikd e dIAKPITIKI) UETAXEIPION TWV OUVTAEIOUXWV TAKTIKWV
ueAwv tn¢ Evwong Suvraktwv KUnpou,EVEKA TNG OTEPNONG ToU JIKAIWLATOC ToU ekAgyeaBai), 18 November
2022.

184 ] aw on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004, Article 4(1).
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Occupation) for payments made by state schemes or similar, as in Article 3(3) of the
Employment Equality Directive. The Equality Body’s mandate extends to discrimination in
the field of social protection on the grounds of religion/belief, age, disability and sexual
orientation, as well as to all rights protected by the Constitution, including Article 28, with
its far-reaching, open-ended grounds. In the past, the Equality Body repeatedly used this
mandate to intervene and to examine complaints. Protocol No. 12 to the ECHR, which
assumes additional momentum through the powers granted to the Equality Body,!8>
prohibits discrimination on all grounds protected under the protocol on social protection,
social security and medical care, without any of the exceptions permitted by the directives.
Despite the wide ambit of the mandate, there is little in the law imposing binding
obligations on the Equality Body, forcing it to take action in particular circumstances or
imposing timelines for responding to complaints. This can result in situations where the
Equality Body can remain inactive and refrain from examining complaints for years, without
any effective mechanism to trigger an investigation or protect victims, rendering the
institution entirely reliant on the discretion and independence of the person in charge.
Although Article 28 of the Constitution is also wide in scope, its applicability was severely
limited over the years as a result of judicial interpretation, which restricted its scope to
discrimination that is ‘unreasonable’, often failing to prohibit differential treatment on
protected grounds, such as disability.

Between 2010 and 2016, several decisions were issued by the Equality Body and by the
courts on access to social protection, highlighting a tendency to impose age limits in
schemes as part of an effort to restrict public expenditure. Two landmark Equality Body
decisions in 2010 established that setting the age limit at 65 for funding radical
prostatectomy procedures and setting the age limit at 40 as a condition of eligibility for
financial support for artificial insemination were both discriminatory.!8 This principle was
confirmed in a 2012 Supreme Court decision which ruled that an age limit for eligibility in
a public assistance scheme amounted to unlawful discrimination.'®” In 2015 the Court
found that an age criterion in a disability scheme amounted to discrimination and that the
justification of ‘poor state of public finances’ was insufficient to fall within the exceptions
foreseen by the directives.88

The change of Government in 2013 brought several policy changes that led to a
deterioration in reception conditions for asylum seekers, including access to welfare. In
2016 the Ombudsman ruled that the discontinuation of benefits for vulnerable female
asylum seekers, as a result of their refusal to take up harsh and unsuitable jobs amounted
to indirect discrimination on gender, race, culture, health and religion;'8° the government
ignored the decision and continued to apply this policy. In 2017 the Commissioner for the
Rights of the Child (the ‘Child Commissioner’) issued a ground-breaking decision, ruling
that the precondition of the prior residence requirement in order to access welfare was
discriminatory and unlawful. The decision examined three different welfare schemes: the
minimum guaranteed income, which requires five years of residence in the Republic-
controlled part of Cyprus prior to submission of the application; % the single parent benefit,
which also requires five years of residence; and the child benefit law,!°! which required

185 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law (O [Igpi
KaranoAgunong QUAETIkKwV kal dAAwv poppwv Alakpicgewv Nopoc (Enitporiog) Nopocg) No. 42(1)/2004,
Article 6(2)(e).

186 Equality Body, Decision dated 24 November 2010, Ref. AKR 164/2008; Decision dated 27 April 2010
Ref. AKR 63/2010 and Ref. A.K.R. 126/2009, respectively.

187 Supreme Court, Mikis Lakatamitis v. Republic of Cyprus through the Minister of Finance (Mikn¢ Aakarayitnc
v. Yrnoupyeiou Oikovouikwv), Case No. 1477/2010, 4 September 2012.

188 Supreme Court, Review Jurisdiction, Petros Michaelides v. Republic of Cyprus through the Minister of Labour
and Social Insurance, Case No. 2005/2012, 27 January 2016.

189 Ombudsman, Commissioner for Administration and Human Rights (2016), Report on access by women
asylum seekers to labour and social welfare, File No. A/P 1799/2016, 11 November 2016. No longer
available online.

190 | aw on Minimum Guaranteed Income.

191 | aw on the Provision of Child Benefit of 1987 (O nepi Mapoxrc Emdouaroc Tekvou Noyoc Tou 1987)

N. 314/1987.
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three years of prior residence at the time'®? and was extended to five years from 2018
onwards. The Child Commissioner had previously raised concerns about the compatibility
of the prior residence requirement with the Racial Equality Directive and other human
rights instruments in the context of a parliamentary discussion for the bill purporting to
amend the child benefit law, pointing out that the prior residence requirement amounts to
an apparently neutral criterion that effectively excludes vulnerable children from welfare. 193
However, her concerns were ignored by Parliament, which proceeded with the adoption of
the law. The Child Commissioner’s report referred to the ECtHR ruling of 2005 in
Niedzwiecki v. Germany, where the Court found that eligibility requirements involving
extended prior residence for the granting of child benefits to EU citizens amounted to
discrimination prohibited by ECHR Articles 8 and 14. The report further found that the EU
Charter (Articles 21 and 34.3) must be seen as applicable in this case since it concerns
social assistance to EU citizens and third country nationals whose legal status is governed
by the EU acquis.

Gender identity/expression or sex characteristics are not protected grounds.
a) Article 3(3) exception (Directive 2000/78)

National law relies on the exception in Article 3(3) of the Employment Equality Directive
for disability, age, sexual orientation and religion or belief.

The scope of the transposing legislation excludes differential treatment based on all types
of provisions paid by state schemes or schemes similar to these, including state social
insurance or social protection schemes. The exception does not extend to professional
social protection schemes or to differential treatment on the ground of racial or ethnic
origin, which are protected by the non-discrimination legislation.®*

3.2.6 Social advantages (Article 3(1)(f) Directive 2000/43)

In Cyprus, national legislation prohibits discrimination in social advantages, as formulated
in the Racial Equality Directive.!®> The term ‘social advantage’ was translated by the official
translation unit of the European Commission as ‘social provisions’ and finds its way into
the national legislation in this form. Gender identity, gender expression and/or sex
characteristics are not explicitly covered by legislation.

‘Social provision’ or ‘social advantage’ is not explicitly included in the scope of the Equality
Body’s mandate, which explicitly covers all areas (save for ‘social advantage’) covered by
Article 3 of the Racial Equality Directive. Social advantage may, however, be implied in the
mandate of the Equality Body as this covers ‘any field whatsoever’.1?¢ To the extent that
‘social advantage’ is state-provided, the Ombudsman (which is also the national Equality
Body) is empowered to deal with it, as part of its mandate to investigate allegations for
maladministration in the public sector.

Despite the Supreme Court decision in Tetyana Tomko v. Republic of Cyprus, which
established that differential treatment based on place of residence (i.e. in the north or
south of Cyprus) is unlawful, the approach followed by the courts!®?” and the Equality Body
is that persons residing in the north of Cyprus, in other words Turkish Cypriots, are not

192 Ministry of Labour, Welfare and Social Insurance, Department of Social Welfare Benefits, Information on
completing an application for a child benefit. No longer available online.

193 Commissioner for the Rights of the Child, Memorandum of the Commissioner for the Rights of the Child to
the Parliamentary Committee on Labour, Welfare and Social Insurance, 20 June 2017.

194 Law on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 5(3).

195 Law on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004, Article 4(c).

196 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(1)/2004,
Article 6(2).

197 Supreme Court, Mehmed and Meral Birinci v. Republic of Cyprus (Mehmed kar Meral Birinci v. Kunpiaknc
Anpokpariag) No. 911/2004, 14 February 2006.
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entitled to state benefits, even if they work in the south and pay their social insurance
contributions to the state.'®® In Gonul Ertalu & Imge Ertalu v. Ministry of Finance, the
claimant’s application for a student grant was rejected because eligibility depends on
residence in the south of the country and the claimant was a Turkish Cypriot residing in
the north.'®® The court followed the same approach in Nebil Yilmaz Aziz Guvenler & Ahmet
Guvenler v. Ministry of Finance. The claimant’s argument that the law was unconstitutional
for violating the equality principle was rejected because, in the absence of a positive
legislative provision entitling the claimant to a student grant, the claimant will derive no
benefit if the law is declared unconstitutional.2%

3.2.7 Education (Article 3(1)(g) Directive 2000/43)

In Cyprus, national legislation prohibits discrimination in education as formulated in the
Racial Equality Directive. The national laws transposing the directives explicitly prohibit
discrimination in education only in the case of race/ethnic origin.?°® Gender
identity/expression or sex characteristics are not covered. However, the Equality Body’s
broad mandate extends to discrimination in, inter alia, education on the grounds of race
or ethnic origin, religion, belief, community, language, colour, special needs (which covers
disability), age and sexual orientation.?%? In the past, the Equality Body had repeatedly
applied this provision by finding in favour of complainants who alleged discrimination in
education on the grounds of not only racial or ethnic origin but also sexual orientation,
disability and religion. Disability-related decisions related mostly to accommodation
measures for students with disabilities during exams,?°3 whilst religion-related decisions
concerned exemptions from religion class.?’* The Equality Body has devoted special
attention to homophobia in schools, offering a series of recommendations on systemic
approaches for addressing the problem.2%> In 2017 the Commissioner for the Rights of the
Child found that schools had a duty to provide accommodation for pupils with disabilities,
criticising the school’s decision to reduce the grades of a pupil who had received
accommodation measures.?2%

The measures adopted by the Government in relation to the pandemic had a
disproportionate impact on migrant and Roma children, who were not consistently and
adequately supplied with hardware and connectivity in order to be able to follow remote
education classes.?%” Children in refugee camps were denied access to remote education,

198 Anti-discrimination Authority, Report No. A.K.R. 27/2005, 19 April 2006, in which the Equality Body found
that the Finance Ministry’s rejection of the complainant’s application for child benefit was justified and that
no discrimination existed, because it was not possible for the authorities to carry out the checks necessary
to verify whether the information supplied by the applicant was true or not. The report also stated that
those Turkish Cypriots residing in the areas under the control of the Government are not subjected to
discriminatory treatment in the field of state benefits.

199 Supreme Court, Gonul Ertalu & Imge Ertalu v. Ministry of Finance (Gonul Ertalu & Imge Ertalu v. Ynoupyegiou
Oikovouikawv) Appeal No. 104/2008, 17 November 2011.

200 supreme Court, Nebil Yilmaz Aziz Guvenler & Ahmet Guvenler v. Ministry of Finance (Nebil Yilmaz Aziz
Guvenler & Ahmet Guvenler v.Ynoupyeiou Oikovouikawv), Case No. 2411/2006, Appeal No. 73/2009, 2
February 2012.

201 | aw on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004. Article 4(1)(d).

202 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(I)/ 2004,
Article 6(2)(f).

203 Equality Authority, File No. AKI 24/2006, AKI 27/2006, 31 October 2006; Anti-discrimination Authority
(2008), Report Ref. A.K.I. 37/2008, 8 October 2008.

204 Anti-discrimination Authority (2014), Report on the respect for religious freedom in schools of primary and
secondary education (‘EkBeon Tn¢ Apxn¢ Katd Twv AIGKpICEWY avapopikd UE ToV OgBATO TNG BPNOKEUTIKNG
eAeuBepiag oTa oxoAeia AnuoTiknG kar Méong Exnaideuonc), File No. AKP 1/2014, AKP 6/2014, AKP 19/2014,
AKP 73/2014, 18 June 2015. No longer available online.

205 Anti-discrimination Authority, Report No. AKR 63/2011, AKR 131/2011, 20 November 2012.

206 Commissioner for the Rights of the Child (2017), Report of the Commissioner for the Rights of the Child
Leda Koursoumba on the complaint regarding the reduction of the grades of a pupil who is granted
accommodation due to disability, File No. G.E.P. 11.17.07.05.217, January 2017. The report is discussed
extensively in Section 2.6 above.

207 Trimikliniotis, N. and Demetriou, C. (2020), Coronavirus COVID-19 Qutbreak in the EU: Fundamental Rights
Implications, Cyprus Country Report, commissioned by the Fundamental Rights Agency of the EU, 3
November 2020.
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and some camps remained closed without any justification, when the entire country was
open and other children could attend classes in person. The Child Commissioner reported
that the closure of the asylum camps infringed fundamental freedoms and basic rights of
children who are vulnerable for multiple reasons, adding that the restrictive measures
regulated by the orders of the Minister of Health must not exceed what is necessary for
the protection of public health.2®

The general approach to education for pupils with disabilities gives rise to problems.The
court does not take the view that special education infringes the right to education as
safeguarded under the CRPD, admitting that it lacks expertise to determine the best way
to implement the right to education.2%® Access to integrated education is stipulated as a
basic right for all persons with disabilities, but failure to provide such a right is not termed
as discrimination.?!® The fragmentation in support services for both children with
disabilities and their parents led to a trend towards special education, where the provision
of support services is free and more adequate.

In February 2019, the Government proposed a bill purporting to amend the schooling
system for children with disabilities, which up until then was based on the segregated
model of special education.?!! The bill was met with a negative response from the
Confederation of Disability Organisations (KYSOA) for promoting the entrenched separation
and exclusion of children with disabilities from the education system.?!2 It was nevertheless
subjected to open consultation and its final draft was published in May 2021 for final
stakeholders’ consultation. In June 2021, the Child Commissioner published her comments
regarding the compatibility of this bill with the CRPD, flagging a number of problems.?!3
The Child Commissioner cited the principle of best interests of the child and the right to
non-discrimination under the UN Convention on the Rights of the Child. She also cited the
duty under the CRPD not to exclude children from the general schooling system due to
their disability, providing reasonable accommodation of the child’s needs and the necessary
support within the general education system to facilitate education under conditions of
inclusion. Her report stressed that inclusive education is not achieved by changing the
system only for children with specific characteristics but by creating a system for all
children at all levels of education. Instead, the proposed law focuses on ‘support’ rather
than education and does not define support nor does it establish how this is connected to
education. It does not reflect inclusive education as foreseen in the General Comments of
the UN Committees and the CRPD, but instead promotes an improvement of the current
system of integrating children on the basis of their classification rather than creating a new
system of inclusive education for all. Instead, the problematic features of the existing law
and the segregated school structures in schools are maintained; the only change proposed
is to replace the term ‘integrated education’ with the term ‘inclusion’ without the necessary
institutional and infrastructural reform. The proposed law maintains the nucleus of
segregated education, proposing a ‘better integration’ rather than inclusive education; the
bill cannot be viewed as educational reform, because it does not introduce substantial
changes but merely a change in the terminology, indicating the absence of political will on
the part of the competent authority to abolish segregation. The vague reference to
innovative ideas without measurable criteria for implementation and without compliance
duties does not provide added value to the legal tool. The Child Commissioner proposed

208 Commissioner for the Rights of the Child (2021), Living conditions in asylum reception centres, 18 January
2021.

209 Administrative Court, E.A. through her parents and guardians v. Republic of Cyprus through the Minister of
Education and Culture, Case No. 1594/2018, 2 September 2019.

210 | aw on Persons with Disabilities No. 127(1)/2000), Article 4(d).

211 Bill on The Unified Education (Support Structures) Act 2019 (O llepi Eviaiag Eknaideuonc (Aoueg
Ynoornpiéng) Nouog Tou 2019). Not available online.

212 KYSOA (2019), ‘Statement from KYSOA and the Pancyprian Alliance on Disability: The position of the
disability movement on the bill entitled “Law on special education (Support structures)” of 2019’.

213 Commissioner for the Rights of the Child (2021), @¢on 1n¢ EniTpdnou npooraciag Twv dIKaIwUdTwV ToU
naidiou ava@opikd LIE TO MPOTEIVOLEVO VOLIOOXEDIO KAl TOUG KAVOVIOUOUG eviaiag eknaideuong, File
No.7.16.02, 11.11.29, 5 July 2021.
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specific changes to remove provisions which medicalise disability, place a disproportionate
burden on teachers and create uncertainties and complicated models and structures. She
called upon the Government to present a fresh proposal in line with the CRPD and the
specifications set by the competent UN Committees and sent a copy of her position to the
Ministry of Education, to Parliament and to the complainant organisations.

The organisations of parents of children with disabilities issued a joint statement calling on
the Government to redraft the proposed law on the basis of the rights and philosophy of
the CRPD and open dialogue with experts, academics, lawyers and civil society
organisations. The press statement noted that as of 2017 the UN Committee on the CRPD
had requested the Cypriot Government to prepare a targeted legal framework for inclusive
education; the preamble to the proposed law goes in the right direction but the content
and the regulations do exactly the opposite: they propose an upgrade of the existing
segregated system, essentially legitimising the practices of the past.?'4

The COVID-19 pandemic and its impact on students with disabilities

The pandemic was a watershed for students with disabilities. At the end of the first
lockdown, on 20 May 2020, the Ministry of Education announced that special education
students or those students requiring attendance by assistants or escorts should not go to
school with the rest of the students on 21 May 2020. The ministry stated that it would
grant a discretionary exception to those students with disabilities who had a medical report
about their good state of health.?'> The decision led to negative reactions?'® and was
criticised by the Ombudsman?!” and by academics?!® for being discriminatory and unlawful.
On 29 May, the ministry announced that 323 special education students without any
COVID-19 symptoms could return to school.?!® However, concerns remained about the
remaining children with disabilities who were met with preconditions as regards obligatory
testing and documents to be submitted in order to be allowed to return to school.??° Special
schools re-opened on 9 June; once again in order for students to be allowed to return to
school, the parents had to fill out and submit a special form providing information about
the child’s state of health with an attached medical certificate and a recommendation from
the child’s doctor as to whether school attendance for the particular child was
recommended or not. The form also required parents to acknowledge the contents of the
health protocol that must be followed at school and to take responsibility for ‘the risks that
may potentially arise’. Depending on the information supplied in this form, a special
committee would decide whether the child with disabilities would be permitted to return to
school or not. The same form was requested of all children attending special education
schools or using the services of escorts in integrated schools or other children with serious
problems of ‘health and adjustment’, whose parents were required to fill out a document
to enable the assessment of their children by a special committee.??! The requirement to
fill out this form as a prerequisite for children with disabilities to return to school led to

214 RIK News (2021), ‘AvacUvTa&n Tou vopooyediou yia Eviaia Eknaideuon {nTolv ev3IaQEPOUEVEG 0PYAVWOOEIC,

17 June 2021.
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2020.
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several reactions from parents who argued that the requirement amounts to discrimination
and an infringement of the children’s right to education.???

On 21 August 2020, the Council of Ministers announced that schools would resume in
September with the physical presence of all students on the basis of a revised health
protocol which includes the use of masks by everyone aged over 6. This announcement
was met with a negative response from teachers and parents, including the parents and
teachers of children with disabilities for whom the practical difficulties in using the mask
essentially affected their right to education. The Ombudsman’s office, in its capacity as
monitoring body for the implementation of the CRPD, issued a self-initiated intervention,
stating that the decision of the relevant authority cannot be challenged as it concerns a
public health matter. The report set out the WHO recommendations for the use of masks
by children and suggested the use of masks with a transparent shield around the lips to
enable lip reading and the use of a face shield in those instances where the student’s
participation in the classroom would be difficult with the mask. The report referred to the
CRPD’s provisions on reasonable accommodation, non-discrimination, equality of
opportunity and respect for the developing capacities of children with disabilities,
concluding that no reasonable accommodation measures were adopted to enable children
with disabilities to access education on equal terms with other students.??3 The decision for
all children aged over 6 to wear masks was replaced with a decision for all children at
secondary school to wear masks, exempting primary schoolchildren from this obligation.

At the end of 2020, KYSOA issued a statement highlighting the problems facing students
with disabilities, leading to their increasing marginalisation and eventually their total
exclusion from education. The statement pointed out that this was the result of the refusal
of the Ministry of Education to proceed to a suitable design of remote education almost a
year after the outbreak of the pandemic in order to safeguard the unobstructed
participation of children with disabilities in education and their full involvement in all
distance learning processes, impacting on their participation and integration into the
community and the protection and dissemination of democratic values and human rights.
KYSOA submitted a statement to the Parliament’s Education Committee with proposals for
measures to remove the participation barriers of children and adults with disabilities from
education and adult learning, addressing the shortcomings of the non-accessible internet
platforms, the deficient access to connectivity for some students with disabilities, the
absence of technical support to guide students with disabilities and their families on how
to connect and use the internet education platforms, the unsuitability of internet material
that is not adjusted to the learning needs of children with disabilities, the lack of training
for teachers on how to provide accessible educational material in digital form, and the
failure to provide specialised individual support to children with mental disability that would
enable them to join the classroom and interact with their peers.2?*

Racial/ethnic discrimination in education

Other than the law transposing the Racial Equality Directive and the laws ratifying relevant
international conventions, there is no national legislation dealing with racial or ethnic
discrimination in education. Since the Directive was transposed 19 years ago, no cases
have been filed in court invoking the provisions of this Directive or of the law transposing
it because of several obstacles facing migrants in accessing justice, which relate to
awareness, the cost of litigation and the length of time needed for a decision to be issued,
which far exceeds school years.
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224 paideia-news (2020), KY.>.0.A.: H nepiBwpionoinon Twv yadntov Kai TwV eKNaidEUOUEVWVY HE aVannpieg
ouvexwg emdelvwveral, press release, 31 December 2020.
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a) Trends and patterns regarding Roma pupils

In Cyprus, there are specific trends and patterns in education regarding Roma pupils, such
as segregation.

A high Roma concentration in specific schools in Cyprus appears to be a consequence of
the state housing policy and in part reflects discriminatory attitudes, the ‘cultural capital’
and socioeconomic and family conditions of the Roma in Cyprus. Roma children continue
to be treated as pupils with special language requirements, in spite of the fact that Cyprus
has ratified a number of international conventions on human rights??®> as well as
conventions on specific rights in the field of education.?2®¢ The Cypriot Ministry of Education
does not have an official policy against school segregation. The policy of enrolling children
on the basis of their residential address is applied rigorously, even if this results in a
concentration of large numbers of Roma pupils in the same school. Given the shortage of
resources and personnel, such as interpreters and additional teachers, as a result of
austerity, the concentration of Roma in specific schools emerges as the only practical
solution to the scarcity of resources had the Roma pupils been dispersed to several schools,
the number of interpreters and support teachers would not suffice to service all the
different schools.

Most of the Roma pupils attending public schools today are concentrated in one school, the
18th Primary School in Limassol. An old study from 2007 found that Greek Cypriot parents
tried to move their children to other schools when there was a high number of migrant or
non-Greek Cypriot pupils in their school;??’ if they could not succeed in moving them away,
they instructed them to avoid contact with Roma children.??8 Many Greek Cypriot children
do in fact demonstrate racial prejudice towards the Roma children, whilst educationalists
believe that they are incapable of integrating.??° Research conducted in 2010 with Greek
Cypriot teachers illustrates that many teachers would openly admit to being racist.?3°
Another study from 2009,23' which reflects on the experiences gained from a training
project, reports that Roma children tend to be marginalised in school, despite supportive
measures.

More recent fieldwork research from 2016 on the situation of Roma residing in the
abandoned Turkish settlement of Limassol, using a sample of 52 % of the Roma population
in the particular area, i.e. 31 families (156 persons), found that out of the 87 children in

225 Convention of the United Nations against Torture and Other Cruel, Inhuman or Degrading Treatment
(ratified by Law 235/90 and Law 35(111)/93). Cyprus also ratified the European Convention against Torture
and other Cruel, Inhuman or Degrading Treatment or Punishment, together with Protocol Nos. 1 and 2.
(Rat. Law No. 24/89 and 8(III)/97).

226 Convention against Discrimination in Education (ratified by Law 18/1970).

227 Their research is based on an empirical study of one primary school in Limassol with a high concentration of

non-indigenous pupils. To quote the research: ‘the head teacher reported that the observed school used to

be a high-profile school and everyone in the area considered it to have high standards where children could
acquire the necessary academic skills. More recently, due to the increasing number of registrations from
non-indigenous pupils, many Greek Cypriot parents have stopped sending their children to this school.” See

Panayiotopoulos, C. and Nicolaidou, M. (2007), ‘At a crossroads of civilizations: multicultural educational

provision in Cyprus through the lens of a case study’, European Journal of Intercultural Studies, Volume 18,

Issue 1, March 2007, p. 69.

Trimikliniotis, N. (2004), ‘Institutional Discrimination in Cyprus’, Work Package 4, The European Dilemma:

Institutional Patterns and the Politics of 'Racial’ Discrimination, Research Project Xenophob, EU Fifth

Framework Programme 2002-2005.

Trimikliniotis, N. (2003), ‘Discriminated Voices - Cyprus Report’, Work Package 2, The European Dilemma:

Institutional Patterns and the Politics of 'Racial’ Discrimination, Research Project Xenophob, EU Fifth

Framework Programme 2002-2005; Spyrou, S. (2004), Educational Needs of Turkish-speaking Children in

Limassol, UNOPS (February-March 2004); Keskenidou, A. and Tsakiri, M. (2003) H erepdTnTa Tou

noAITiouIKoU KepaAaiou Twv ABIyydvwv w¢ nAaiolo oUuUETOXNG oTnv eknaideuon, University of Cyprus.

230 Zembylas, M. (2010), ‘Greek-Cypriot teachers' constructions of Turkish-speaking children's identities:
critical race theory and education in a conflict-ridden society’, Ethnic and Racial Studies.

231 See Symeou, L., Karagiorgi, Y., Roussounidou, E., and Kaloyirou, C. (2009), ‘Roma and their education in
Cyprus: reflections on INSETRom teacher training for Roma inclusion’, Intercultural Education, 20(6),
pp. 511-521.
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the sample, only 5 were enrolled in kindergarten and only 30 children were attending
primary school; the rest of the children had fallen out of the education system.?32 The study
recorded additional issues indirectly affecting the children’s smooth integration into school:
poor housing conditions; material deprivation; shortages of raw materials and basic
household equipment; high tensions amongst the parents attributed to the large size of
the families and overcrowding in the household; excessive responsibilities of the women
and financial problems; the absence of social networks in the local community; depressive
symptomatology in the parents; and more.

An additional study, based on workshops with Roma children and published in 2016 by an
NGO, revealed that the terrible state of the Roma housing settlements poses serious health
hazards whilst their remote locations have led to the children’s marginalisation and
isolation from their peers. The children interviewed reported frequent accidents in their
homes as a result of falling pieces of walls and furniture, no insulation against heat or cold,
no privacy or quietness to study, no water to shower and low aspirations in relation to their
education and future employment prospects. The researchers also noted a certain
undermining of the Roma cultural identity, as children described themselves as ‘Turkish-
speaking Cypriots’ rather than as Roma, essentially internalising official Government
discourse, which deprives them of their Roma identity. The report identified the Roma
children’s lack of proficiency in Greek as the main problem hampering their school
integration and was highly critical of the absence of any policies targeting the Roma, noting
that the official policy of flagging existing policies of inclusion targeting the entire
population of Cyprus appears to be a cover for a lack of commitment towards Roma
integration.?33

In 2017 the Commissioner for the Rights of the Child dealt with a number of complaints
regarding the prior residency requirement for welfare eligibility. One of the cases examined
was that of a Roma family who, in the course of the past few years, had been moving back
and forth between the (Turkish-controlled) north and (Greek Cypriot-controlled) south of
Cyprus in order to access healthcare in the north where they spoke the language. As a
result of not being eligible for welfare support, the Roma family finally settled in the north
and their two older children, who had been regularly attending school in the south, stopped
attending school. The Child Commissioner concluded that the prior residence requirement
was an apparently neutral provision that negatively affected Roma, resulting in indirect
discrimination, and criticised the authorities for failing to prioritise the children’s best
interests. A new regulation, which entered in effect in 2018, that extended the prior
residence requirement for eligibility to child benefit from three to five years?3* is estimated
to have a particularly adverse impact on the Roma, who often have to travel between north
and south for various reasons.?3> In the cases of applicants with an international status,
the authorities argued that the three years of ‘habitual residence’ commenced upon the
granting of international protection status and not upon arrival in the country. The
authorities relied on ‘credible information’ from unnamed sources that the Roma family
had lived in the Republic-controlled area for just a year before applying for welfare. The
authorities also disputed the allegation that the applicants were forced to re-settle in the
north of Cyprus as a result of being excluded from the welfare system.

232 panagiotopoulos, C. & Zachariades, A. (2016), ‘Exploring the unknown aspects of Roma community in
Cyprus and the role of social work practice’, European Journal of Social Work, DOI:
10.1080/13691457.2016.1188773, published online on 19 June 2016. The abstract is available at
www.tandfonline.com/doi/full/10.1080/13691457.2016.1188773.

233 Hope for Children CRC Policy Centre (2016), Policy Paper Cyprus, PART I: Existing Policies & Practices on
Roma Children and Youth Participation, produced within the framework of the EU-funded project PEER:
Participation, Experiences and Empowerment for Roma Youth.

234 Republic of Cyprus, Ministry of Labour, Welfare and Social Insurance, Department of Social Welfare Benefits,
Information on completing an application for a child benefit.

235 Commissioner for the Rights of the Child (2017), Report on the precondition of residence for a specific time
in the areas controlled by the Republic of Cyprus for the provision of social welfare grants, September 2017.
Available at www.childcom.org.cy/ccr/ccr.nsf/All/12C85642ECC6B291C22582D3003A7EC6?0OpenDocument.
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As a result of housing segregation, Roma children are concentrated in specific schools;
however, no figures are available regarding their number in education, because the Roma
are seen by the authorities as inseparable from the Turkish Cypriots and no separate data
is maintained.23® School segregation gave rise to a number of school-based projects in the
pre-pandemic period, based on initiatives undertaken by the school utilising mainly EU
funding?3” and aiming to promote literacy and inclusion. The projects ceased and were not
resumed in the post-COVID 19 period, with only horizontal measures in force, affecting all
schools in underprivileged areas. Although the enrolment of Roma children in pre-primary
and primary education is increasing and dropout rates at both levels are decreasing, the
rate of early school leaving amongst the Roma remains high at higher levels of education.
Roma pupils continue to face racial prejudice at schools and in some cases segregation
despite the various horizontal measures applied to schools in disadvantaged areas,
including the schools with high Roma populations.238

The mechanism for recording racial incidents in schools introduced in 201423° has never
recorded any incidents affecting Roma children.?*® During a visit to Cyprus in
September 2017 by a Council of Europe delegation interested in minority languages, the
Cypriot Government informed the delegation that the only minority languages it recognises
are the Maronite and Armenian languages.?*

In December 2020, the Ombudsman’s office, in its capacity as NHRI, published a report
following a self-initiated investigation into the situation of the Roma, relying on
consultations with the NGO CypRom, the competent authorities and an on-site visit to a
Roma settlement at the centre of the old city of Limassol. The report identified education
as an area where the Roma community encounter most problems. The report recorded the
absence of adjustment and assistive measures to facilitate school integration, leading to
pupils leaving school early. Measures to encourage school attendance that have been in
place for years now, such as extra Greek language classes, financial support for books,
transport, uniforms, stationery, free breakfast and lunch etc., have not yielded results, as
school enrolment remains low and the numbers leaving school remain quite high. The
report noted that the Roma are facing problems of communication with the authorities who
do not make any special effort to facilitate communication and service them, noting the
marked absence of a comprehensive Roma inclusion strategy in all areas of life.?*2

Given that the Cypriot Government does not recognise the Roma as a separate entity from
the Turkish Cypriot community, the only measures that the Roma can benefit from are the
horizontal measures applicable to all vulnerable groups. During the pandemic, no measures
were adopted targeting the Roma and their specific characteristics or wishes and no official

236 Gtatistical Service of the Republic, Statistics of Education 2013-2014, p. 83. Available at
https://www.mof.gov.cy/mof/cystat/statistics.nsf/index gr/index gr?OpenDocument.

237 See, for example: SEAs4All: Successful education action for all, project brochure. Available at
https://seas4all.eu/wp-content/uploads/2017/11/SEAs4All-Brochure.pdf; 18th Elementary School Ayios
Antonios, Participation in the English Teaching Assistant programme -15t Meeting of Partners at the Ministry
of Education and Culture, 15 September 2017. Available at http://dim-lemesos18-
lem.schools.ac.cy/data/uploads/anakoinoseis/2017-09-15-EnglishTeachingAssistant-ETA-MOEC. pdf.

238 pelekani, C., Roma Women Association of Dendropotamos (2022), Civil society monitoring report on the
quality of the national strategic framework for Roma equality, inclusion, and participation in Cyprus,
European Commission, Directorate-General for Justice and Consumers, Directorate D — Equality and Union
Citizenship, Unit D1 Non-Discrimination and Roma Coordination.

239 For more details, see the Ministry of Education website at

http://www.moec.gov.cy/dme/programmata/scholiki paravatikotita/protokolla/kodikas symperiforas kata

tou ratsismou pi.pdf.

Letter to the author from the Social Welfare Services, 28 September 2017.

Ministry of Education and Culture (Yrnoupyeio MNMaidiag kai MoAmiouou) (2017), Visit from Council of Europe

Experts to Cyprus for minority languages (\Emiokeywn €uneipoyvwuovwy Tou SupBouliou TnG Eupwnng yid Tig

LEIOVOTIKEC YAWOOEC'), 23 September 2017. Available at http://enimerosi.moec.gov.cy/archeia/1/ypp6347a.

NHRI (2020), Position of the Commissioner of Administration and Human Rights as National Independent

Human Rights Authority (NHRI) regarding the living conditions of the Roma community in Cyprus.

(TonoBeTnon Emitpdnou Aioiknoswg kai Mpooraciag AvBpwnivwv Aikaiwudtwv wg EBvikn Aveéaptntn Apxn

AvBpwnivwv AikaiwudTtwv (NHRI) oxeTIka Ue TIC ouvlnkeg diaBiwong Tng Poud koivoTnTag otnv Kunpo),

Ref. AYT 3/2020, 22 December 2020.
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mapping was carried out as to how the Roma communities were affected by the pandemic.
There is no official record as to how many Roma children had access to distance education
tools during the lockdowns. Teachers themselves are often unsure as to whether a student
is of Roma, Turkish Cypriot, Kurdish or other origin. Following the outbreak of COVID-19
and the lockdown measures, the Ministry of Education implemented a distance learning
programme in all secondary schools using a digital platform. Turkish-Cypriot Roma
students had the opportunity to participate in distance learning and were provided with
tablet devices along with coverage for an internet connection in case they reported that
they lacked digital equipment or internet connectivity. There is no reliable record as to how
many Roma (or non-Roma) children were able to join the e-learning classes. Teachers
made phone calls to map Wi-Fi connectivity and the availability of hardware, but not all
families picked up the phone. There is no definitive count of the number of Roma students
who managed to join e-classes. Given the fact that the Roma identity is not recognised by
the state as a distinct identity but only as part of the Turkish Cypriot community, it is
impossible to know even how many Roma children are enrolled in schools or attend classes,
because they are part of a wider category of ‘Turkish speakers’. Apart from the efforts of
individual teachers and questionnaires in Greek circulated by the Ministry of Education to
all parents of schoolchildren, no concerted measure was adopted to specifically evaluate
the situation of Roma children during the pandemic and how they were impacted by the
pandemic measures. In 2022, Cyprus submitted to the European Commission its national
Roma strategy under the EU Roma Strategic Framework but has not compiled any action
plan after that. The Strategic Framework sets horizontal goals for equality, inclusion and
participation of Roma in five areas: education, employment, housing, health and social
support. The horizontal measures are targeting wider vulnerable populations which are, to
a large extent, already in place and are not designed having in mind the special
characteristics and needs of the Roma, who are not identified as a distinct community nor
are they identified as a minority. The philosophy of the Strategic Framework rests on the
long-term Roma policy of successive governments, whereby the Roma are seen as part of
the Turkish Cypriot community rather than as a distinct minority with its unique
characteristics.

3.2.8 Access to and supply of goods and services that are available to the public
(Article 3(1)(h) Directive 2000/43)

In Cyprus, national legislation prohibits discrimination in access to and the supply of goods
and services as formulated in the Racial Equality Directive.?** Failure to provide access to
goods and services available to the public is recognised as a form of discrimination.?** The
prohibition covers only racial and ethnic origin; other grounds including gender
identity/expression or sex characteristics are not covered. In the case of disability, failure
to adapt a product or a service or a facility, rendering its use by persons with disabilities
impossible or unreasonably difficult, amounts to unlawful discrimination. The law also
provides a non-exhaustive list of examples of adaptations that are necessary for
compliance with the law: the creation of suitable means of access and facilitation for safe
and comfortable use of services and facilities; the use of special means, equipment and
personal services for communicating with certain categories of persons with disabilities;
the use of specialised means, organs and facilities in special spaces where services are
provided, such as schools, hospitals, etc.?*> There is no obligation on manufacturers to
manufacture products that are easily useable by persons with disabilities although there is
an obligation on service providers to make adaptations and to offer facilities in order to
make premises or services accessible to persons with disabilities.?*¢ The disability law
provides that public transport must be suitably modified for the entry and safe
transportation of persons with disabilities, including persons using wheelchairs. However,
the application of this provision should be governed by regulations issued by the Council

243 Law on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004, Article 4(1)(e).
24 Law on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004, Article 5(1).
245 Law on Persons with Disabilities No. 127(1)/2000), Article 6(2)(d).

246 | aw on Persons with Disabilities No. 127(1)/2000), Article 6(1), Article 6(2)(d).
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of Ministers; no such regulations have as yet been issued and public transport remains
largely inaccessible.?4”

The disability law also requires that the competent Government departments must, within
a short period of time, proceed with the installation of a suitable system of telephone
services that assist persons with a hearing disadvantage or with any other disability of the
senses or other speech disability to communicate through the telephone system in a
manner proportionate to those persons without such disadvantages. Under the same
provision, there must be public means of telecommunication accessible to persons with
disabilities, including persons using wheelchairs; and television stations must make
arrangements so that sign language is available for news broadcasts at certain times.?48

The equality body law prohibits direct and indirect discrimination on all five grounds
foreseen by the directives, plus community, language and colour, in all fields covered by
the directives, including the supply of goods and services.?*° Gender identity/expression or
sex characteristics are not covered under this law either.

The Law Ratifying the Convention on the Elimination of All Forms of Racial Discrimination
of 1967, Law No. 11 of 1992, provides that any person who supplies goods and services
by way of profession and refuses such goods or services to any persons solely due to their
racial or ethnic origin or religion is guilty of a criminal offence.?>°

At the same time, however, there are a number of laws, regulations and policies in place
that provide differential treatment for Turkish Cypriots seeking to access state services,
such as the procedure for registering their new-born children?>! and the restrictions
imposed on their acquisition and disposition of their immovable properties.?>2

a) Distinction between goods and services available publicly or privately

In Cyprus, national laws do not explicitly distinguish between goods and services available
publicly or privately, but the prohibition regarding goods and services refers only to those
available to the public, without mentioning explicitly those that are offered privately.

In general, the transposing legislation describes the scope of the law to include the public
and private sector, including public bodies, local governance and organisations of public
and private law.2°3

3.2.9 Housing (Article 3(1)(h) Directive 2000/43)

In Cyprus, national legislation prohibits discrimination in the area of housing as formulated
in the Racial Equality Directive. Discrimination on the ground of race and ethnic origin in
housing is prohibited by Article 4(1)(e) of Law 59(1)/2004 (transposing the Racial Equality
Directive). The relevant provision refers to ‘access to goods and services available to the

247 Law on Persons with Disabilities No. 127(1)/2000), Article 7(1).

248 | aw on Persons with Disabilities No. 127(1)/2000), Article 8(1).

249 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(I)/ 2004,
Article 6(2)(g).

250 L aw Ratifying the Convention on the Elimination of All Forms of Racial Discrimination of 1967, No. 11 of
1992, Law No. 11/1992, Article 2A(4).

251 Commissioner for Administration in its capacity as Anti-discrimination Authority, Report on the complaints
submitted by Turkish Cypriots in relation to the handling of their application for the registration of their
children by the Famagusta District Office (Ek8eon Tn¢ EmiTponou AIoIKNOews w¢ Apxn KaTtd Twv Algkpioewv
ava@opikd e katayyeAiec nou unoBAnénkav and ToOUPKOKUMPIOUG OE GXEON IE TO XEIPIOUO AITNUATWV TOUC
yia eyypa@n Twv naidiwv Toug oTnv Enapyiakn Aioiknon Aupoxwortou), File No. AKR 35/2014,

A/P 1902/2016, 13 March 2017. Not available online.

252 Law on Turkish Cypriot Properties (Administration and Other Matters) (Temporary Provisions) of 1991 (O
nepi Toupkokunpiakwv Mepiouoiwv (Aiaxeipion kai AAAa Gcuara) (Mpoowpiveg Aiata&eig) Nopog Tou 1991)
N. 139/1991.

253 Law on Equal Treatment (Racial or Ethnic Origin) N. 59(1)/2004, Article 4(1)(e).
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public and the supply thereof, including housing’ as one of the fields of application. The
scope of the prohibition includes providers in both the public and the private sector.
Housing discrimination forms part of the mandate of the Equality Body on all five grounds
foreseen by the directives plus community, language and colour.?** In addition, the wide
ambit of the general prohibition of discrimination found in Article 28 of the Constitution
may be used to pursue a housing discrimination claim on ‘any ground whatsoever’,
although judicial interpretation of this provision is likely to endorse wide exceptions to the
equality rule premised upon the criterion of ‘reasonableness’. The law grants to persons
with disabilities the right to accessibility in housing, buildings, streets and the environment
in general, but without creating any specific duties for any building owner to ensure
accessibility.2>> The same law stipulates that this right is implemented through the adoption
of measures to ensure reasonable adaptation to the maximum of available resources, which
essentially falls short of creating a mandatory regime for property owners to render their
properties for rent/sale accessible for persons with disabilities.?*® Gender identity, gender
expression and/or sex characteristics are not explicitly covered by legislation.

Judicial interpretation of Article 28 permits less favourable treatment where this is deemed
‘reasonable’, without clearly defining objective criteria of the circumstances under which
discrimination is permitted.

Apart from the case of the Cypriot Roma, who are granted housing in specific Roma
settlements, no social housing is available in Cyprus. The Roma housing is allocated by the
Ministry of the Interior upon request and provided the applicants meet the eligibility
conditions. The housing offered to Roma applicants is either prefabricated, container-like
units in remote Roma segregated settlements of extraordinary squalor and poverty, or
abandoned houses belonging to Turkish Cypriots who fled hostilities in 1964-1974, which
are badly in need of major repair. Other than the Roma, no other category of applicants is
offered housing. Non-Roma applicants (subject to eligibility) are granted a small housing
benefit that is hardly sufficient to rent accommodation, but the responsibility for finding
rented accommodation rests on them. This has led to problems of homelessness for
Cypriots, EU nationals, refugees and asylum seekers, who find it hard to locate urban
accommodation to rent for a number of reasons, including landlords’ prejudice. However,
other than repeated public statements from UNHCR and NGOs, there is no proper
monitoring of the problem nor any measures to alleviate it.

Although it is generally known that the quality of accommodation units rented to migrants
is low and the rents charged are disproportionately high, there are no policies or legislation
in place to address this or any other housing problem and no data available to document
the extent of the housing issues facing migrants. Accessing justice is another major issue
for migrants and there is no case law regarding housing discrimination. This may be
attributed again to the lack of legal aid, low level of awareness and the length of time
needed for a case to be tried compared to the short-term visas granted to migrants. The
sharp rise in arrivals of asylum seekers in recent years has led to the manifestation of the
phenomenon of ads for rented accommodation excluding asylum seekers. There was no
intervention by any competent institution to address this phenomenon.?>’

Access to one’s own property is not deemed by the courts to fall within the meaning of the
term ‘housing’. A 2007 Supreme Court decision on an application for referral to the CIJEU

254 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(I)/ 2004,
Article 6(2)(g).

255 Law on Persons with Disabilities N. 127/2000, Article 4(2)(c).

256 Law on Persons with Disabilities N. 127/2000.

257 A complaint to the Equality Body about a particular advertisement was responded with a letter to the
complainant two and a half years later, stating that the complaint was referred to the police for handling
and the police replied that it had not received the complaint directly and the advertisement was no longer
available. In its letter, the Equality Body framed the advertisement as ‘hate speech’: Office of the
Commissioner for Administration and Human Rights (2023), Letter to the complainant Ref. A.P. 327/2020, 9
January 2023.

52



Country report - Non-discrimination — Cyprus - 2023

of the question whether Article 2 of the Racial Equality Directive could be interpreted in a
manner permitting an EU member state to deny the lawful owner of a property the right
to sell it was rejected in a decision where the judge stated that the issue at stake (access
to property) was deemed to be outside the scope of the Directive.?>8

Some restrictions apply in the field of acquisition of immovable property by non-Cypriots,
under the Acquisition of Immovable Property (Aliens) Law, which requires non-Cypriots to
apply for a permit before they can register immovable property in their name.

a) Trends and patterns regarding housing segregation for Roma

In Cyprus, there are trends and patterns of housing segregation and discrimination against
the Roma, dating back to the late 1990s, when a large number of Roma migrated from the
Turkish Cypriot-controlled north of Cyprus to the south. Most of them settled in abandoned
and derelict properties within the old Turkish quarter of Limassol, which the Turkish
Cypriots were forced to vacate several decades ago. Many of these houses were in a bad
state of repair, without doors or windows, sanitary system, electricity or water supply. By
2003, approximately 360 Roma people had settled in these properties, without any
preceding repair work. The arrival of the Roma families was greeted with fear and suspicion
by the local communities as well as by the authorities.?>® The then Minister of Justice
alleged in a public statement that the Roma families may well be ‘Turkish spies’2%° whilst
the then Minister of the Interior assured Greek Cypriots that the authorities would ‘ensure
that they will be moved to an area that is far away from any place where there are people
living.’?®* The European Commission against Racism and Intolerance (ECRI) Third Report
on Cyprus notes that ‘the Cypriot authorities have used language and displayed attitudes
vis-a-vis these persons that were not conducive to defusing tensions and promoting
acceptance of Roma by the local communities.’?%? At the beginning of this influx, some
Roma families were detained in the Central Prison; this practice was discontinued when
the Attorney General ruled it as illegal.?%3 In 2003 restrictions in movement between north
and south were partially lifted and more Roma people crossed from north to south in order
to settle. To address the need for additional housing, the Government set up two more
housing settlements made up of prefabricated units in remote villages (Makounda and Polis
Chrysochoos), where the housing conditions are also appalling.2®* In her Annual Report
2003, the Ombudsman?®> referred to an investigation carried out by her office into these
settlements. Most families were residing there in temporary structures set up by
themselves made of corrugated iron, wood, carton and plastic and without electricity. She
pointed out that for the purpose of harmonisation with the EU acquis the authorities must
compile an action plan using a holistic approach for eliminating ethnic segregation and for

258 Supreme Court, Perihan Mustafa Korkut or Eyiam Perihan v. Apostolos Georgiou through his attorney
Charalambos Zoppos (Perihan Mustafa Korkut r) Eyiam Perihan v. AndoroAou ewpyiou dia Tou
nAnpeéoucoiou avrinpoownou Tou XapdAaunou Zonmnou) No. 303/2006, 17 December 2007. The applicant
was a Turkish Cypriot property owner who was denied the right to dispose of his property in the Republic of
Cyprus. He unsuccessfully tried to convince the court to seek interpretation from the CJEU as to whether the
scope of Article 2 of the Racial Equality Directive applies to access to property.

259 Hadjicosta, M. (2001), ‘Fears over gypsy influx’, The Cyprus Weekly, 13-19 April 2001.

260 Remarks by former Minister of Justice Koshis in Matthews, J. (2001), ‘More gypsies crossing from north as
Koshis warns about spies’, The Cyprus Mail, 3 April 2001. Available at
http://www.domresearchcenter.com/news/cyprus/index.html.

261 Editorial (2001), ‘Our reaction to Gypsies raises some awkward questions’, in The Cyprus Mail, 10 April
2001. Available at http://www.domresearchcenter.com/news/cyprus/index.html.

262 ECRI (2005), Third Report on Cyprus, adopted on 16 December 2005, Strasbourg 16 May 2006, Council of
Europe, p. 25.

263 Hadjicosta, M. (2001), ‘Gypsies released from remand cells’, The Cyprus Weekly, 20-26 April 2001.

264 Although the Ministry of the Interior claimed that it had successfully carried out a housing plan to set up
pre-fabricated units in various communities in Limassol and Paphos with all the necessary facilities, hepatitis
incidents in 2005 and incidents of visceral leishmaniasis in 2006 in the Roma settlement of Makounda were
attributed to poor hygiene conditions in the settlement: Nanos, C. (2005), ‘Se eksetaseis oloi oi athigganoi’,
Politis (24 September 2005); Theodoulou, J. (2006), ‘Authorities play down rare disease in Gypsy camp’,
The Cyprus Mail (26 May 2006).

265 Although the Ombudsman is also the Equality Body, this particular report was issued in the capacity of the
Ombudsman, referring to the Ombudsman’s activity for the particular year.
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respecting the diversity of the Roma.?%¢ A subsequent report released by the Ombudsman
on 30 June 2003 expressed concerns about the failure of the authorities to implement
policies decided in March 2000 and designed to tackle homelessness and unemployment
amongst the Roma.?¢?

Over the past few years, there has been an effort to regenerate the old Turkish Cypriot
quarter of Limassol and some of the old houses were repaired but the pace of repairs is
slow, and the condition of the houses remains substandard and often unfit for human
habitation. Two studies published in 2016 relying on fieldwork data revealed severe
problems in the quality of housing in the Roma settlements, both as regards their remote
locations as well as their appalling state of repair, posing serious health hazards for the
members of the overcrowded households.?%® An NHRI report published in 2020 identified
access to housing as one of the most important problems facing the Roma, who are only
afforded accommodation in houses of bad condition of repair in special Roma settlements.
Their requests to the authorities for maintenance go unanswered, even where the houses
are unliveable in. The small size of residences was further identified as a problem, as large
families are often forced to live in a single room, some houses do not have electricity or
water and the location of the settlement is isolated from the rest of the community, leading
to social exclusion, which affects Roma women in particular. The mapping of the Roma
population remains difficult since the answer to the question of ethnicity in a population
census is optional and some Roma choose to be identified as Turkish Cypriots instead. The
report notes that the Roma are facing problems of communication with the authorities who
do not make any special effort to facilitate communication and service them, and further
notes the marked absence of a comprehensive Roma inclusion strategy in all areas of
life.26°

266 Ombudsman, Annual Report 2003, p. 37.

267 The Cypriot Ombudsman’s report was quoted in Amnesty International’s report on Cyprus, covering events
from January to December 2004.

268 Hope for Children CRC Policy Centre (2016) Policy Paper Cyprus, PART I: Existing Policies & Practices on
Roma Children and Youth Participation, produced within the framework of the EU-funded project PEER:
Participation, Experiences and Empowerment for Roma Youth. Available at
www.peeryouth.eu/ctrl/Home/Cyprus/Policy Paper Cyprus final letter.pdf; Panagiotopoulos C. &
Zachariades, A. (2016), ‘Exploring the unknown aspects of Roma community in Cyprus and the role of social
work practice’, European Journal of Social Work, DOI: 10.1080/13691457.2016.1188773, published online
on 19 June 2016. The abstract is available at
www.tandfonline.com/doi/full/10.1080/13691457.2016.1188773.

269 NHRI (2020), ‘Position of the Commissioner of Administration and Human Rights as National Independent
Human Rights Authority (NHRI) regarding the living conditions of the Roma community in Cyprus’
(TonoBeTnon Emitpdnou Aioiknoswg kai Mpooraciag AvBpwnivwv Aikaiwudtwv wg EBvikn Aveéaptntn Apxn
AvBpwnivwv Aikaiwudtwv (NHRI) oxeTikd pe TIc ouvOnkeg diaBiwong Tn¢ Poud koivotnTac ornv Kunpo),
Ref. AYT 3/2020, 22 December 2020.
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4 EXCEPTIONS

4.1 Genuine and determining occupational requirements (Article 4 Directive
2000/43, Article 4(1) Directive 2000/78)

In Cyprus, national legislation provides for an exception for genuine and determining
occupational requirements, duplicating the wording of Article 4(1) of Directive 78/2000.27°
The disability law excludes from its scope activities where, by virtue of their nature or
context, a characteristic or ability which a person with a disability lacks, constitutes a
substantial and determining precondition, provided the aim is legitimate and the
precondition is proportionate, taking into consideration the possibility of adopting
‘reasonable measures’.?”!

4.2 Employers with an ethos based on religion or belief (Article 4(2)
Directive 2000/78)

In Cyprus, national law provides for an exception for employers with an ethos based on
religion or belief,272 which complies with Article 4(2) of Directive 2000/78. However, the
constitutional provisions described below may potentially lead to situations that are not
compliant with Article 4(2) of Directive 2000/78.

Article 7 of Law 58(1)/2004 has transposed the Directive’s exception, duplicating more or
less the provisions of Article 4(2) of the Directive providing that in the case of occupational
activities within churches and other public or private organisations, the ethos of which is
based on religion or belief, a difference of treatment based on a person's religion or belief
shall not constitute discrimination where, by reason of the nature of these activities or of
the context in which they are carried out, a person's religion or belief constitutes a genuine,
legitimate and justified occupational requirement, having regard to the organisation's
ethos. This exception does not cover sexual orientation and the scope of this law does not
cover gender. The Directive’s precondition for the organisation to act in good faith and with
loyalty to its ethos was not transposed in the national law. Therefore, any difference in
treatment at the workplace on the ground of gender or sexual orientation is unlawful. In
the case of religion, difference in treatment is lawful if the test laid down in Article 7 of Law
58(1)/2004 is satisfied. The clash between religion and sexual orientation has not been the
subject of any court cases. Nor has it been examined by the Equality Body; however, the
Orthodox Church repeatedly expressed its opposition to the civil partnership law. This
opposition was not taken on board by the legislators.

Article 110 of the Cypriot Constitution provides for complete autonomy of the established
religious organisations/churches of the two Cypriot communities: the Christian Orthodox
Church for the Greeks and the Vakf for the Muslim Turks. Under Article 110.1, the
‘Autocephalous Greek-Orthodox Church of Cyprus’ has ‘the exclusive right of regulating
and administering its own internal affairs and property in accordance with the Holy Canons
and its charter in force for the time being and the Greek Communal Chamber shall not act
inconsistently with such right’. Similarly, under Article 110.2 ‘the institution of Vakf and
the Principles and Laws of, and relating to, Vakfs are recognised by this Constitution’. It is
apparent from the above article that the extent of the autonomy and right to self-regulation
granted to the Church under the Constitution is wider than that allowed by Article 7 of
Law 58(I)/2004. Pursuant to a law which came into force in July 2006 amending the
Constitution to the effect that EU directives and regulations prevail over national legislation
(including the Constitution), it can safely be assumed that the provisions of Law 58(1)/2004

270 Law on Equal Treatment in Employment and Occupation (O fepi Tonc MeTaxeipiong atnv AnacxoAnon Kai
Tnv Epyaocia Nouog) 2004 N. 58(1)/2004, Article 5(2). Available at www.cylaw.org/nomoi/enop/non-
ind/2004 1 58/full.html.

271 Law on Persons with Disabilities (O lMepi ATopwv e Avannpieg Nopog) No. 127(1)/2000), Article 3A(1)(b).
Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf.

272 Law on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 7.
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will prevail over the Constitution as the former transposes an EU directive. However, and
in spite of the constitutional amendment, the courts in Cyprus are not always willing to
prioritise laws transposing the acquis over national legislation; there are several examples
where, in the case of conflict, the courts chose to apply the national law rather than the
law transposing the acquis.

4.3 Armed forces and other specific occupations (Article 3(4) and Recitals 18
and 19, Directive 2000/78)

In Cyprus, national legislation provides for an exception for the armed forces in relation to
age and disability discrimination (Article 3(4), Directive 2000/78). The disability law does
not apply to the armed forces, to the extent that the nature of the occupation is such that
it requires special skills which cannot be exercised by persons with disabilities.?”3 The same
exception appears as a reservation by the Republic of Cyprus in the ratification of the UN
Convention on the Rights of Persons with Disabilities.

In Cyprus, the scope of the exception is not explicitly limited to safeguarding the combat
effectiveness of the armed forces; the relevant provision states that exceptions for the
armed forces are permitted to the extent that the nature of the job requires special tasks
that cannot be performed by persons with disabilities.?”4

In Cyprus, the scope of the exception extends to other non-combat staff, such as civilians
employed in administrative positions in the army, to the extent that the reservation noted
above applies.?’s

Law 58(1)/2004, transposing the Employment Equality Directive (minus the disability
component), provides that the prohibition of discrimination on the ground of age shall not
apply to the armed forces, to the extent that the setting of an age limit is justified by the
nature and duties of the occupation.?7®

A law that came into force in late 2009 introducing a quota system in favour of persons
with disabilities in the wider public sector excludes from its scope those sections of the
public service where ‘all physical, mental or intellectual restrictions must necessarily be
absent’, i.e. the army, the police, the fire department and the prisons.?””

4.4 Nationality discrimination (Article 3(2))
a) Discrimination on the ground of nationality

In Cyprus, national law includes exceptions relating to difference of treatment based on
nationality.?”8

In Cyprus, nationality (as in citizenship) is not explicitly mentioned as a protected ground
in national anti-discrimination law. Nationality may be deemed to fall under the scope of
the Law Ratifying Protocol No. 12 to the ECHR, Article 1 of which provides for freedom from
discrimination on the grounds of, inter alia, national or social origin, association with a

273 Law on Persons with Disabilities No. 127(1)/2000), Article 3A(1)(a).

274 Law on Persons with Disabilities, Article 3A(1)(a).

275 Law on Persons with Disabilities, Article 3A(1)(a).

276 Law on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 8(4).

277 Law on the Hiring of Persons with Disabilities in the Wider Public Sector (Special Provisions) (O nepi
[pdoAnwnc ATopuwv pe Avannpiec orov Euputepo Anuooio Touéa (Eidikeg Aiatd&eic) Nopog)

No. 146(I)/2009, Article 2.

278 Law on Persons with Disabilities, Article 3A(3); Law on Equal Treatment in Employment and Occupation
N. 58(I)/2004, Article 5(1); Law on Equal Treatment (Racial or Ethnic Origin) (O nepi Iong peraxeipiong
(®uAeTikn EOvoTikn Kataywyn) Nouog) N. 59(1)/2004, Article 4(2). Available at
www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html.
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national minority, birth or other status.?’”® A relevant provision is also found in the law
setting up the Equality Body. This tasks the Equality Body with the promotion of equality
in the enjoyment of rights and freedoms arising under international instruments ratified by
Cyprus, irrespective of, inter alia, national or ethnic origin, and the protection of individuals
from discrimination by public and private bodies on the grounds provided in the law, which
include nationality.28°

The law governing the granting of nationality precludes the automatic grant of citizenship
to applicants whose parent entered Cyprus unlawfully or resides in Cyprus unlawfully, even
if the applicant resides lawfully in Cyprus and the other parent is a Cypriot; in such a case,
the granting of citizenship is at the discretion of the Council of Ministers.?8! Although the
provision appears neutral, it is clearly aimed at excluding from citizenship those persons
born to a parent from Turkey who migrated to and settled in Cyprus in the post-war era.

ECRI’s Third Report on Cyprus?®? notes that ‘decisions to grant nationality have resulted in
intolerant and xenophobic attitudes in public debate’, noting that the relevant provisions
of the nationality law are contrary to Article 5 of the 1997 European Convention on
Nationality, which Cyprus is yet to sign, and contrary to the general prohibition of
discrimination in Article 1 of Protocol No. 12 to the ECHR.

Up until 2017, the Equality Body issued a number of decisions applying the two non-
discrimination directives to EU citizens?®3 and the interpretation given by the Equality Body
to the directives was that their scope does not exclude EU citizens.?®* In 2016 the Equality
Body found that the law governing the exercise of the profession of estate agents contained
indirect discrimination against third country nationals in violation of the Racial Equality
Directive, because it requires applicants to submit evidence of ‘certified educational
attainment’, when there is no procedure for such certification of diplomas issued by schools
in third countries.?®> The Equality Body interpreted the term ‘racial or ethnic origin’ as
complemented by the terms ‘language’, ‘race’, ‘colour’ and ‘national origin’, and found
there was indirect discrimination on the ground of national origin, in breach of the law
transposing the equality acquis.?8¢

In 2013 the Equality Body identified a drop in employment-related complaints as a result
of the economic crisis, rising unemployment and the deregulation of the labour market.?28”
In 2017 a number of complaints from EU nationals and third country nationals were
handled by the courts, the Commissioner for the Rights of the Child and the Ombudsman
regarding access to welfare, but only the Commissioner for the Rights of the Child invoked
the equality acquis in order to evaluate the merits of the complaint at hand.?®® No complaint
was ever examined in relation to undocumented migrants.

279 Law Ratifying Protocol No. 12 to the European Convention on Human Rights N. 13(11I)/2002, 19 April 2002.

280 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law (O lepi
KatanoAgunong ®UAETIKwV kal dAAwvV Hoppwv Aiakpicewv Nouog (Enitpornog) Nopog) No. 42(1)/2004,
Article 3(1)(b), Part I. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 42/full.html.

281 population Archives Law N. 141(1)/2002, Article 109(1). Available at
www.cylaw.org/nomoi/enop/ind/2002 1 141/section-sc852d7c40-bcal-5785-16b3-2a04cd997a2c.html.
This clause was first introduced by Law 65(1)/1999, which came into force on 11 June 1999.

282 ECRI (2006), Third Report on Cyprus, adopted on 16 December 2005, Strasbourg 16 May 2006.

283 position of the Commissioner for Administration and Human Rights regarding complaints to the Equality
Authority No. A.K.I. 49/2013 and A.K.I. 52/2013 regarding unlawful discrimination on the ground of national
origin in the field of access to employment, 10 December 2015. No longer available online.

284 | etter from Equality Authority to the author of this report, 12 November 2015, Ref. A.I.M.5.7.02.01.

285 Equality Authority (2016), Report on discrimination prohibited by law on the ground of national origin in the
field of access to occupation and specifically in the profession of assistant estate agent, File
number A.K.I.22/2016, 15 April 2016. No longer available online.

286 |aw on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 3.

287 Equality Authority (2014), Annual Report 2013, p. 5, no longer available online.

288 European network of legal experts in gender equality and non-discrimination (2017), Child Commissioner
report regarding the 'prior residence’ requirement in welfare legislation, flash report. Available at
www.equalitylaw.eu/downloads/4487-cyprus-child-commissioner-report-regarding-the-prior-residence-
requirement-in-welfare-legislation-pdf-179-kb.
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The law transposing the Racial Equality Directive copies verbatim the Directive’s exception
in Article 3(2) about nationality and immigration status. The status of being an
undocumented migrant is not a protected ground, although the racial or ethnic origin of
the undocumented migrant is.

b) Relationship between nationality and ‘racial or ethnic origin’

The interaction between nationality and racial or ethnic origin is nowhere more apparent
than in the case of the Turkish Cypriots who, although Cypriot citizens under the
Constitution, appear to have an ‘inferior’ form of citizenship due to their ethnicity, as
illustrated by the restrictions they face in exercising their voting rights, in the granting of
nationality for their children, in accessing their properties in Republic-controlled areas, etc.
This is already illustrated in other parts of this report.

In its earlier decisions, the Equality Body made use of its extended mandate, treating
nationality discrimination as prohibited by international laws and by the Racial Equality
Directive; on some occasions, nationality and ethnic origin were used interchangeably in
the sense that whilst the case at hand was clearly one of nationality discrimination, the
decision would also invoke the provisions of the laws transposing the anti-discrimination
directives. The general treatment afforded to the issue by the Equality Body suggests that
it endorsed the position that the distinction between, race/ethnicity and nationality is an
artificial one. Such was the case decided in 2016, where the Equality Body found that a
law restricting access to the profession of assistant estate agent for persons who attended
school in a third country amounted to indirect discrimination in violation of the Racial
Equality Directive.?®® An Equality Body decision established that the exclusion of non-
Cypriot EU citizens from a scheme granting a heating allowance amounted to discrimination
on the basis of race or ethnic origin as well as of national origin under Protocol No. 12 to
the ECHR.?°° Similarly, the exclusion of a Greek national from the list of persons eligible to
be awarded honorary artistic pensions was found by the Equality Body to be
discriminatory.?°* The denial of access to EU citizens to the electoral register for the
purpose of voting at local elections was also held to be discriminatory on the basis of race
or ethnic origin.?°? Subsequently the Equality Body found that an employment scheme with
a stringent Greek language requirement amounted to a breach of The Combating of Racial
and Some Other Forms of Discrimination (Commissioner) Law??3 in combination with the
Law on Equal Treatment in Employment and Occupation,?®* as it resulted in discrimination
against EU citizens and third country nationals.

The practice changed in 2017. In July 2017, the Ombudsman instead of relying on the
equality acquis, cited the national welfare eligibility legislation?®> to rule against the
exclusion of the foreign spouses of Cypriot nationals from the family’s public benefit
entitlement The decision made no reference to the Racial Equality Directive or to
contemporary scholarly interpretations of the Racial Equality Directive,?°® which view
nationality as a ‘suspect’ ground used as a pretext for indirect discrimination on the ground

289 Equality Authority (2016), Report on discrimination prohibited by law on the ground of national origin in the
field of access to occupation and specifically in the profession of assistant estate agent, File
number A.K.I1.22/2016, 15 April 2016.

290 Anti-discrimination Authority, Report Nos. AKP 22/2004, AKP 42/2004, AKP 43/2004, AKP 44/2004,

AKP 49/2004, AKP 58/2004.

291 Anti-discrimination Authority, Report No. A.K.P 73/2008, 30 December 2009.

292 Anti-discrimination Authority, Report Nos. AKP 75/2005 and AKP 78/2005.

293 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law (O [lepi
KatanoAéunong @UAETIKwY kal AAAwv poppwv Aiakpioewv Nopog (Enitponog) Nopog) No. 42(1)/2004.
Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 42/full.html.

294 Law on Equal Treatment in Employment and Occupation N. 58(1)/2004.

295 Law on Public Benefits and Services of 2006, as amended. Available at http://cylaw.org/nomoi/enop/non-
ind/2006 1 95/index.html.

2% De Schutter O. (2016), Links between migration and discrimination, report for the European network of
legal experts in gender equality and non-discrimination. Available at: www.equalitylaw.eu/downloads/3917-
links-between-migration-and-discrimination.

58


http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/0A43E06B44C84602C225846C0039D657/$file/%CE%91%CE%9A%CE%9922_2016_15042016.doc?OpenElement
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/0A43E06B44C84602C225846C0039D657/$file/%CE%91%CE%9A%CE%9922_2016_15042016.doc?OpenElement
http://www.cylaw.org/nomoi/enop/non-ind/2004_1_42/full.html
http://cylaw.org/nomoi/enop/non-ind/2006_1_95/index.html
http://cylaw.org/nomoi/enop/non-ind/2006_1_95/index.html
http://www.equalitylaw.eu/downloads/3917-links-between-migration-and-discrimination
http://www.equalitylaw.eu/downloads/3917-links-between-migration-and-discrimination

Country report - Non-discrimination — Cyprus - 2023

of racial/ethnic origin. The shift towards addressing maladministration rather than
discrimination also appeared in another Ombudsman report in November 2017, in response
to a complaint that non-Cypriot prisoners were excluded from parole eligibility.2®”

4.5 Health and safety at work (Article 7(2) Directive 2000/78)

In Cyprus, there are exceptions in relation to disability and health and safety at work as
allowed under Article 7(2) of the Employment Equality Directive. The disability law excludes
from its scope measures for the protection of ‘health and the rights and freedoms of
others’.??® The same law further provides that the principle of equal treatment does not
preclude the maintaining or introduction of regulations for the protection of health and
safety at the workplace, or measures aimed at creating or maintaining requirements or
facilities intended to preserve or encourage the inclusion of persons with disabilities.?°°

Law 58(1)/2004 transposing the Employment Equality Directive also excludes from its
scope measures provided by national legislation which are necessary for, inter alia, the
‘protection of health and the rights and freedoms of others’, unless the differential
treatment is due to a person’s racial or ethnic origin, in which case it presumably
constitutes unlawful discrimination.30°

No exceptions are allowed relating to religion or other grounds where issues of dress or
personal appearance are concerned. In recent years, as the number of asylum seekers and
refugees from Middle Eastern countries is rising, it is more common to see religious
symbols in the public sphere, but there is no data to connect the use of such symbols with
employment prospects. In any case, the jobs that asylum seekers are permitted to do are
restricted to specific low-status and low-paid jobs, whilst rising unemployment and the lack
of Greek language skills are hampering the employment prospects of all non-Cypriots.

4.6 Exceptions related to discrimination on the ground of age (Article 6
Directive 2000/78)

4.6.1 Direct discrimination
a) Exceptions to the prohibition of direct discrimination on grounds of age

In Cyprus, national law provides for specific exceptions for direct discrimination on the
ground of age in pension provisions, in disability schemes, in professional social insurance
schemes, including the setting of a different age limit for workers or groups of workers,
and in the use of such age criteria in actuarial calculations provided that they do not result
in gender discrimination.30!

b)  Justification of direct discrimination on the ground of age

In Cyprus, national law provides for justifications for direct discrimination on the ground of
age, subject to the criteria found in Article 6 of the Employment Equality Directive, which
are explicitly listed in the national law.3%? To date, no case has been presented before the
Cypriot courts or the Equality Body raising the issues examined in Mangold or Kucukdeveci;
nor do any national laws provide for the conclusion of fixed-term contracts once an
employee reaches a certain age or for ignoring the period of employment completed by an
employee before reaching the age of 25 when calculating the notice period for dismissal.

297 Commissioner for Administration and Human Rights, letter dated 24 November 2017, File No. AKR 2/2015.
298 |aw on Persons with Disabilities No. 127(1)/2000), Article 3A(2).

299 Law on Persons with Disabilities, No. 127(1)/2000), Article 3B(2).

300 | aw on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 5(3)(b).

301 |aw on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 5.

302 | aw on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 8.
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A reading of the relevant cases decided by the court and by the Equality Body reveals
significant differences between the treatments afforded to this issue by the two bodies.
Court decisions have sought to justify differences in retirement ages for employees of
different rank or different age, introducing a rather wide spectrum of exceptions premised
upon a doctrine that ‘unequal’ situations must be treated differently and/or that
discrimination must be unreasonable in order to be prohibited.3%* Up until 2017, the
Equality Body decisions were better informed about the relevant provision in the law
transposing Directive 2000/78 and about legal developments in the CJEU and used the test
provided in the law (objectively and reasonably justified by a legitimate aim and means
must be appropriate and necessary); at the time, the Equality Body was more likely than
the courts to find that prohibited age discrimination has occurred, arising from differential
treatment on the ground of age.3%* A Supreme Court decision in 2014 regarding a claim
against reduced benefits for a public sector employee who chose to retire before reaching
the age of 45 could have marked a new departure for court decisions in this area, as the
court found that the legal provision for reduced pension benefits for younger retiring
employees was discriminatory and thus unlawful.3%> The Pensions Law provision for the
payment of reduced retirement benefits to public sector employees who choose to retire
early3% was also the subject of a CJEU ruling against Cyprus, which found that it led to
discrimination between different categories of employees.3%” At the time of writing,
however, the law sanctioning the discriminatory treatment had not been amended and
there are no known plans for its revision.

C) Permitted differences of treatment based on age

In Cyprus, national law permits differences of treatment based on age for any activities
within the material scope of Directive 2000/78. In 2022 the Equality Body ruled that a
provision in the statutes of the journalists’ union excluding union members no longer
working as journalists from joining the union’s board, irrespective of age, was unlawful age
discrimination. The complaint emanated from two retired journalists who challenged a
provision in the statutes of the journalists’ union preventing persons no longer active in
the profession from being elected in the union’s board. The Equality Body decided that
differences of treatment on grounds of age could only be justified if they relate to
employment policy, labour market and vocational training objectives. The decision
concluded that no differences of treatment could be permitted in the context of
participating in a trade unions, even though this does not tally with the provisions of either
the Directive or its transposing legislation. The justification offered by the trade union for
preventing members who are not working as journalists from participating in the board,
was that it was unreasonable for people not working as journalists to make decisions about
working conditions of journalists; they added that the restriction in board participation did
not affect members on account of their age but rather on account of their professional
activity. Even though this explanation could arguably pass the test of objectivity and
reasonableness, the Equality Body concluded that the restriction affected persons on
account of their age and that no justification could be considered but did not clarify if it
considered this case to be direct or indirect discrimination.308

303 Supreme Court, George Mattheou v. Republic of Cyprus through the Chief of Police and the Minister of
Justice and Public Order ([iwpyo¢ MaTtBaiou v. Kunpiakn¢ AnuoKpaTiac uEow ToU Ynoupyou Aikaioouvng Kdi
Anuoaoiac Taéng) No. 1497/2008, 30 April 2012.

304 Equality Authority, Report No. AKI 30/2011, 23 May 2012; Equality Authority, Report No. A.K.I. 32/2008, 6
April 2012,

305 Supreme Court, Nicoletta Charalambidou v. Republic of Cyprus, the Minister of Finance and the Attorney
General (NikoAéTa Xapahapnidou v. Kunpiakng Angokpariag, YnoupyoU OIKOVOUIK®V Kal Fevikou
EioayyeAga), No. 1695/2009, 17 December 2014.

306 Law on Pensions (O nepi ouvta&ewc vouog) N. 97(1)/1997, Article 27(1).

307 CJEU, Judgment of 21 January 2016, European Commission v. Cyprus, C-515/14, ECLI:EU:C:2016:30.

308 Commissioner for Administration and Human Rights (2022), Report of the Commissioner for Administration
and Protection of Human Rights regarding discriminatory treatment of retired regular members of the
Cyprus Union of Journalists, due to the deprivation of the right to vote (‘EkBeon EniTponou AIOIKI)OEWG Kal
lpooragiac AvBpwnivwv AiKaiwudTwV ava@opikd UE dIGKPITIKI) UETAXEIPION TwV oUVTA&IOUXWY TAKTIKWOV

60


http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2012/4-201204-1497-08.htm&qstring=1497%20w/1%202008
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2012/4-201204-1497-08.htm&qstring=1497%20w/1%202008
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2014/4-201412-1695-09.htm&qstring=%E4%E9%E1%EA%F1%E9%F3*%20and%2058(%E9)
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2014/4-201412-1695-09.htm&qstring=%E4%E9%E1%EA%F1%E9%F3*%20and%2058(%E9)
http://www.cylaw.org/nomoi/enop/non-ind/1997_1_97/index.html
http://curia.europa.eu/juris/document/document.jsf?text=&docid=173688&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1024140
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/236804A45D097043C2258901002E3685/$file/4_2020.pdf?OpenElement
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/236804A45D097043C2258901002E3685/$file/4_2020.pdf?OpenElement

Country report - Non-discrimination — Cyprus - 2023

Although the exception in Article 6(2) of Directive 2000/78 is not specifically invoked in
national legislation, there are provisions in the law governing the payment of benefits under
pension schemes in the public service, which depend at least partly on age. In particular,
the Law Amending the Pensions Laws of 1997-2001 69(I) 2005 provides that the lump
sum payable to public servants upon retirement is paid upon the attainment of certain ages
in combination with the completion of a certain term of service.

There is a long list of additional laws governing the payment of benefits under pension
schemes to employees in various Government and semi-Government bodies, most of which
follow the pattern of the aforesaid law, i.e. benefits become payable upon completion of a
certain term of service and/or upon attainment of a certain age and/or upon attainment of
pensionable age.

d) Fixing of ages for admission to occupational pension schemes

In Cyprus, national law allows occupational pension schemes to fix ages for admission to
the scheme, taking up the possibility provided for by Article 6(2).3% The use of age criteria
in actuarial calculations is not prohibited, provided it does not result in gender
discrimination.

In the public sector, benefits under pension schemes depend at least partly on age. In the
private sector, pension schemes are governed either by collective agreements (where such
exist in the particular sector) or by individual employment contracts, where the conditions
of eligibility for benefits are impossible to monitor. It is possible that any collective or
individual agreement that discriminates on other grounds will be deemed unlawful on the
basis of Article 4(c) of Law 58(1)/2004, transposing Article 3(1) (c) of the Employment
Equality Directive on conditions of employment, subject of course to the exception in
Article 6(2) of the Directive (transposed by Article 8(3) of Law 58(1)/2004).

4.6.2 Special conditions for younger or older workers

In Cyprus, there are no special conditions set by law for older and/or younger workers, in
order to promote their vocational integration. Law 58(1)/2004 transposing the Employment
Equality Directive provides that differential treatment - in the form of special conditions
for access to employment and vocational training, employment and occupation, including
dismissal and remuneration conditions, for young and old persons, so as to promote their
vocational integration or ensure their protection - shall not constitute discrimination.310
However, no measures or special conditions are actually provided by this law or by any
other law or regulation.

4.6.3 Minimum and maximum age requirements

In Cyprus, there are exceptions permitting minimum and/or maximum age requirements
in relation to access to employment and training. The law allows the fixing of minimum
age limits, professional experience or seniority. It also permits the setting of maximum
limits for access to employment based on the training required for the particular position
or the need for a reasonable period of employment prior to retirement, provided the
measure is objectively justified by a legitimate aim and the means are necessary and
legitimate.3'! In addition, the law provides an exception relating to the armed forces, where
the principle of non-discrimination on the ground of age is stated to be inapplicable to the
extent that the fixing of an age limit is justified by the nature and duties of the work.3*?

UeEA@V NG Evwong SuvTakTwV KUnpou,Eveka Tng 0TEPNONG Tou JIKAIWUAToG Tou ekAgyeaBai), 18 November
2022.

309 Law on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 8(3).

310 | aw on Equal Treatment in Employment and Occupation N. 58(1)/2004, Article 8(2)(a).

311 |aw on Equal Treatment in Employment and Occupation, N. 58(1)/2004, Article 8(2)(b) and (c).

312 | aw on Equal Treatment in Employment and Occupation, N. 58(1)/2004, Article 8(4).

[
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The law does not specify the age limit applicable in this case, which is determined by the
armed forces’ service schemes.

4.6.4 Retirement
a) State pension age

In Cyprus, there is a state pension age, at which individuals must begin to collect their
state pensions. The current state pension age is 65,33 although people who meet a list of
criteria as regards their social insurance contributions may receive their state pension at
63.31% These age limits are adjusted every five years on the basis of life expectancy at
retirement age. The first adjustment took place in 2018. The adjustment consists of an
upward increase of six months every five years until 2023.

If an individual wishes to work beyond the state pension age, the pension cannot be
deferred. Employees who retire from work may, however, choose to defer payment of their
pension until they reach the age of 68, in which case the amount of the pension is increased
by 0.5 % for every month of deferral.31>

In the private sector, an individual can collect a pension and still work, but other conditions
apply in the public sector. However, upon reaching pensionable age, private sector
employees lose their right to compensation for unlawful dismissal.316

Contributions to the state social insurance scheme can only be paid until the person reaches
‘pensionable age’.3'” Contrary to what applies in the public sector, an individual can collect
a pension and still work in the private sector; this is a matter governed by the individual
employment contract.

Public sector employees may not work past their retirement limit, so their pensionable age
coincides with their retirement age.3!'8 However, it is possible for public servants past their
pensionable age to be appointed to another paid public post without losing their state
pension. Although a law introduced in 2011 sought to reduce the state pension of public
sector employees who take up another paid public position after retirement,3!® a Supreme
Court decision in 2014 found this law unconstitutional and restored state pensions for this
category of pensioners.320 Legislators are reported to be in search of a solution to this issue
since then, amidst public discontent over a legal vacuum that allows a small group of
privileged individuals to receive double pay from the public payroll at a time of economic
crisis and austerity. To date, legislators have been unable to find a solution to address this
problem.

b)  Occupational pension schemes
In Cyprus, there is no standard age when private sector employees can begin to receive

payments from occupational pension schemes or from other employer-funded pension
arrangements. Up until now, the private sector has generally considered the age of 65 as

313 Law on Social Insurance (O nepi KoIvwViK@OV ao@aAiogewv vouog Tou 2010), N. 59(1)/2010, Article 2.

314 Law on Social Insurance, N. 59(1)/2010, Article 35.

315 Law on Social Insurance, N. 59(1)/2010, Article 39.

316 | aw on Termination of Employment N. 24/1967, Article 4.

317 Law on Social Insurance, N. 59(I)/2010, Articles 2 and 35.

318 |Law on Pensions (O nepi ouvrdéewc vopocg), N.97(1)/1997, Article 9.

319 Law on Pensions of State Officials (General Principles) (O nepi ouvrdéewv kpatikwv a&iwuarouxwyv (FeVIKEC
Apxéc) Népoc), N. 88(1)/2011.

320 supreme Court, Maria Koutselini-Ioannidou et al v. Republic of Cyprus, Ref. 740/11, 891/11, 892/11,
893/11, 927/11, 928/11, 930/11, 931/11, 960/11, 963/11, 964/11, 966/11, 996/11, 997/11, 998/11,
999/11, 1028/11, 1029/11, 1031/11, 1032/11, 1033/11, 1034/11, 1035/11, 1036/11, 1040/11, 1048/11,
1051/11, 1087/11, 1150/11, 1163/11, 1186/11, 1187/11, 1191/11, 1205/11, 1206/11, 1276/11, 1287/11,
1310/11, 1364/11, 1540/11, 1612/11, 1681/11, 1710/11, 114/12, 556/12, 563/12, 564/12, 587/12, 7
October 2014.
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pensionable age, although this is not mandatory and deviations are not prohibited. The
content of private pension schemes is governed by private agreements and no
generalisations can be made as to the terms customarily used. If an individual wishes to
work longer, payments from such occupational pension schemes can be deferred, if this is
foreseen in the terms of the employee’s pension scheme. Different private pension
schemes provide different terms as regards the deferral of payments where a person
wishes to work beyond pensionable age. There is no law governing these schemes and no
generalisations can be made as regards common practice.

c) State-imposed mandatory retirement ages

In Cyprus, there are mandatory retirement ages set by law only for public sector
employees. Different mandatory retirement ages apply for different employees in the public
sector, depending on their profession, rank and year of joining the service.3?!

A number of Supreme Court decisions since 2007322 have found that the different
retirement ages for employees of different ages do not amount to age discrimination.

In the public sector, retirement ages are mandatory, and employees may not work past
their retirement limit.323 Late retirement is prohibited by law for public sector employees,
semi-Government organisation employees and employees of public education institutions.

d) Retirement ages imposed by employers

In Cyprus, national law permits employers to set retirement ages (or ages at which the
termination of an employment contract is possible) by contract and/or collective
bargaining. There is no statutory retirement age in Cyprus for employees in the private
sector; employer and employee are free to agree on a retirement age of their choice. Up
until now, the majority of private sector workers retired during their 65th year, which is
the pensionable age prescribed by the Law on Social Insurance.3*

e) Employment rights applicable to all workers irrespective of age

The law on protection against dismissal and other laws protecting employment rights do
not apply to workers past pensionable age. The Law on Termination of Employment
provides that the right to protection from unfair dismissal is lost upon reaching pensionable
age.3?° This effectively means that the employer is free to dismiss employees or force them
to retire at any time after they have reached pensionable age without having to pay any
compensation. In 2007 the Equality Body found the said provision discriminatory and
referred it to the Attorney General for revision. However, no measures were taken, and
the said provision continues to remain in force. Under the current conditions of deep
recession and rising youth unemployment, it is unlikely that this provision will be revised
now.

f) Compliance of national law with CJEU case law

In Cyprus, national legislation is not in line with the CJEU case law on age regarding
mandatory retirement.

321 Law on Pensions, N. 97(1)/1997 as amended, Article 12.

322 Supreme Court, Vassos Constantinou v. Republic of Cyprus and Androulla Stavrou v. Republic of Cyprus
(Bdooc¢ KwvoravTiou v. Kunpiaknc Anuokpariac kai AvdpouAa Staupou v. Kunpiakng Anuokpariag) (joined
cases) Case Nos. 1795/2006 and 1705/2006, 1 June 2007.

323 Law on Pensions, N. 97(1)/1997, Article 9.

324 Law on Social Insurance, N. 59(1)/2010, Article 2(1).

325 Law on Termination of Employment (O nepi Tepuariouou tnG anagxoAnong vouog), N. 24/1967, Article 4.
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4.6.5 Redundancy
a) Age and seniority taken into account for redundancy selection

In Cyprus, national law does not permit or prohibit seniority or age to be taken into account
in selecting workers for redundancy. The Law on Termination of Employment, which
governs redundancies, does not provide for seniority or age to be taken into account in
selecting workers for redundancy. Instead, the principle of ‘first in, last out’ is accepted by
the courts and is used as a criterion for determining whether the right worker or workers
have been selected for redundancy. In a significant number of cases, there is a collective
agreement in force explicitly providing for this principle, which, however, must be used in
conjunction with the ability and efficiency of a particular worker. In other words, the
provision in the collective agreement states that the person to be made redundant must
be the last one hired, considering significant differences in the ability and efficiency of the
work of the employees who are about to be dismissed.32¢ All other things being equal, the
court will apply the principle of *first in, last out’.??” In some instances the court has ruled
that seniority alone cannot prevent the selection of a worker for redundancy.328

b)  Age taken into account for redundancy compensation

In Cyprus, national law provides for compensation for redundancy. This, however, is not
directly affected by the age of the worker. The general rule is that the following criteria are
used to determine the amount of compensation payable in the case of redundancy: the
number of years of service with the same employer;32° whether the period of employment
started before 1 January 1964, as no compensation is payable for work before that date; 33°
whether employment was continuous;33! and the amount of weekly salary earned.332 It
may be argued that some of these criteria may, by inference, be indirectly related to age.

Article 19(1) of the Law on Termination of Employment provides that in the private sector,
redundancy does not generate the right to compensation if the worker so dismissed was
of pensionable age on the date of termination of their employment. Moreover, in
accordance with Article 19(2) of the same law, when a worker’s employment is terminated
within 12 months prior to their pensionable age, the amount of compensation payable is
reduced by one-twelfth for every completed month during this 12-month period.333

A number of cases have been decided by the courts where age was used as a criterion in
order to assess the worker’s application for compensation from the redundancy fund when
there was an offer by the employer of an alternative position.334

326 Labour Court, Andreas Hadjidemetriou v. 1. Publishing company 'To Vima’ Ltd, 2. Redundancy Fund
(Avdpéac Xatindnuntpiou v. 1. EkdoTiknG Etaipeiac 'To Bnua’, 2. Taueio MAeovalovroc Mpoownikou),
Case No. 107/85.

327 Labour Court, Chrysostomos Stavrou v. Redundancy Fund (XpuoooTouoc¢ Stavpou v. Taueio lMAgovalovTog
Mpoownikou), Case No. 328/92.

328 Charalambous v. Famagusta General Agency Ltd (XapaAdunouc v. Famagusta General Agency Ltd), Case
No. 490/95, 31 July 1998.

329 Law on Termination of Employment (O nepi TepyaTiogoU TNG anacxoAnong vouog), N. 24/1967, Table 1V,
Section 1.

330 Law on Termination of Employment (O nepi Tepuarioyou NG anaocxoAnonc vouoc), N. 24/1967, Table 1V,
Article 2.

331 Law on Termination of Employment (O nepi Tepuarioyou 1n¢ anaoxoAnonc vouoc), N. 24/1967, Table 1V,
Article 3.

332 Law on Termination of Employment (O nepi Tepuarioyou 1n¢ anaoxoAnonc vouoc), N. 24/1967, Table 1V,
Article 4.

333 Law on Termination of Employment, N. 24/1967, Article 19.

334 Labour Court, Andreas Charalambous v. 1. Zako Ltd and 2. Redundancy Fund (Avdpéac XapaAdunoug v. 1.
ZAKO ATd kai 2. Taueiou lMAgovalovTog Mpoownikou), Case No. 295/96; Labour Court, Kyriakoula Demetriou
v. 1. Sotos Loizides and 2. Redundancy Fund (KupiakoUAa Anuntpiou v. 1. ZwTou Aoilidn kai 2. Taueiou
lMAgovadlovtoc Mpoownikou), Case No. 634/96; Labour Court, Frosia Hadjigeorgiou v. 1. Lizonic Fashion
Center Ltd and 2. Redundancy Fund (®pooia Xar{nyswpyiou v. 1. Lizonic Fashion Center, 2. Taueiou
lMAgovadlovtoc Mpoownikou), Case No. 1164/97; Labour Court, Fotis Mikellides v. Redundancy Fund (®d®wTNng
MikeAAidng v. Taueiou MAgovalovTog Mpoowrnikou), Case No. 577/90.
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The same principle is applied when the employer introduces new or more advanced
technology and requires the employee to accept training and/or adapt to the new methods:
if the employee is young, their refusal to adapt to the new technology is held to be
unreasonable and therefore redundancy compensation is not paid; if, however, the
employee is old, the court will afford more understanding to their inability or refusal to
adapt, and redundancy compensation is paid.335 It is presumed that the same rule would
be applied by the courts in the case of employees with disabilities, although no such case
has been brought before the courts so far, bearing in mind that, in the case of employees
with disabilities, the employer is obliged to provide ‘reasonable accommodation’ to enable
the employee to adapt to the new technology.

No cases have yet been presented before the courts seeking to reverse the above rules on
the basis of the anti-discrimination laws transposing the EU acquis and it is not clear
whether or not these rules would withstand such scrutiny.

4.7 Further exceptions necessary in a democratic society: Public security, public
order, criminal offences, protection of health, protection of the rights and
freedoms of others (Article 2(5) Directive 2000/78)

In Cyprus, national law includes exceptions that seek to rely on Article 2(5) of the
Employment Equality Directive. Law 58(I)/2004, which roughly transposes the
Employment Equality Directive, transposed the provision in Article 2(5) of the Directive
verbatim: The scope of national law excludes measures provided for by national legislation
and which in a democratic society are necessary for security, the maintenance of order and
the prevention of criminal offences, the protection of health and the rights and freedoms
of others.33® The same provision is also to be found in the disability law.33” There are no
other provisions in Cypriot legislation relying on the exception in Article 2(5) of the
Employment Equality Directive. The exception does not apply to differential treatment on
grounds of racial or ethnic origin.

4.8 Any other exceptions

In Cyprus, other exceptions to the prohibition of discrimination (on any ground covered by
this report) provided in national law concern the positive action provisions, which are
discussed below. In addition, a number of laws and regulations provide for the differential
treatment of Turkish Cypriots in various fields.

335 Labour Court, Fotis Mikellides v. Redundancy Fund (®wTnG MikeAAidng v. Taueiou MAgovalovTog
Mpoownikou), Case No. 577/90.

336 Law on Equal Treatment in Employment and Occupation, N. 58(1)/2004, Article 5(3)(b).

337 Law on Persons with Disabilities, No. 127(1)/2000), Article 3A(2).
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5 POSITIVE ACTION (Article 5 Directive 2000/43, Article 7 Directive 2000/78)
a) Scope for positive action measures

In Cyprus, positive action is permitted in national law in respect of all five grounds.338 The
provisions render differential treatment lawful under conditions but fall short of creating a
mandatory duty to adopt positive action measures to address historical injustices.
Law 59(1)/2004, which more or less transposes the Racial Equality Directive, renders non-
discriminatory and therefore lawful any differential treatment or the introduction or
maintaining of special measures, which, although initially appearing to be discriminatory,
aim at preventing or compensating for disadvantages linked to ethnic or racial origin.33°
Along the same lines, Law 58(1)/2004, which more or less transposes the Employment
Equality Directive, renders non-discriminatory and therefore lawful any preferential
treatment in employment, which, although prima facie discriminatory, aims at preventing
or compensating for disadvantages linked to racial or ethnic origin, religion or belief, age
or sexual orientation.3*° No requirements must be met in order for the positive action to
be lawful.

The disability law renders non-discriminatory and therefore lawful any preferential
treatment for an occupation, which, although prima facie discriminatory, aims at
preventing or compensating for disadvantages linked to disability. The same law provides
that the principle of non-discrimination does not prevent the maintaining or introduction of
regulations for the protection of health and safety at work or any measures aimed at
promoting the labour market integration of persons with disabilities.3*

When the Employment Equality Directive was transposed, the Government and the
Parliament were initially reluctant to introduce quotas in employment for persons with
disabilities for fear that these would be deemed to violate the non-discrimination principle
set out in Article 28 of the Constitution, based on the CIJEU decision in the Kalanke case.3%?
These concerns were appeased when the Constitution was amended in 2006 to give priority
to EU regulations and directives over all domestic legislation (including the Constitution).
However, several subsequent court decisions took little notice of this development and
continued to apply the Constitution as if it were the supreme law of the country. The culture
of positive action to offer opportunities to historically disadvantaged groups had hardly
begun to develop, when Cyprus sank into an economic crisis and a freeze on recruitment
in the public service was imposed as a measure to contain public expenditure.

In February 2011, a law came into force providing for an annual grant of EUR 3 675.48 to
every family with a blind child.3** This measure has not as yet been contested as
incompatible with the equality principle, partly because different grants apply to different
types of disability, and partly, and more importantly, because grants, especially grants as
small as these, are not seen as paramount as quotas in employment, a key issue for the
disability movement.

338 Law on Persons with Disabilities (O Mepi ATopwv e Avannpiec Nopocg) No. 127(1)/2000. Available at
www.cylaw.org/nomoi/arith/2000 1 127.pdf; Law on Equal Treatment (Racial or Ethnic Origin) (O nepi Iong
ueraxeipiong (Puletikn EOvoTikn Kataywyn) Nopog) N. 59(1)/2004. Available at
www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html; Law on Equal Treatment in Employment and
Occupation (O lepi Tong Metayeipiong ornv AnaocxoAnon kai Tnv Epyacia Nopog) 2004 N. 58(1)/2004.
Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 58/full.html.

339 Law on Equal Treatment (Racial or Ethnic Origin), N. 59(1)/2004, Article 6.

340 | aw on Equal Treatment in Employment and Occupation, N. 58(1)/2004, Article 9.

341 Law on Persons with Disabilities, No. 127(1)/2000), Articles 3B(1) and 3B(2).

342 CJEU, Judgment of 17 October 1995, Kalanke v. Freie Hansestadt Bremen, C-450/93, ECLI:EU:C:1995:322.

343 Law on Special Grant to Blind Persons of 2011 (O nepi napoxnc €13IKAC Xopnyiag o TupAoUG VONOG TOU
2011), 25 February 2011. Available at http://www.cylaw.org/nomoi/arith/2011 1 011.pdf.
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b) Quotas in employment for persons with disabilities

In Cyprus, national law provides for a quota for the employment of persons with disabilities,
who are assessed and certified as having a disability by a special committee, set up under
the quota law adopted in 2009. The law provides for the employment of persons with
disabilities in the wider public sector: 10 % of the number of vacancies to be filled at any
given time must be filled by persons with disabilities, provided that this does not exceed
7 % of the aggregate of employees per department. The quota applies to first appointment
positions (i.e. excluding promotions) at the introductory scale (i.e. low in hierarchy) and is
specifically drafted to exclude areas where special provisions in favour of persons with
disabilities are already in place (more specifically, the quota in favour of blind telephonists
- see below) and sections of the public service where ‘all physical, mental or intellectual
restrictions must necessarily be absent’ (the army, the police, the fire department and the
prisons). Non-compliance with this quota is a criminal offence, punishable by a fine of up
to EUR 5 000 and/or imprisonment of up to two years.3*4

Before the quota law had a chance of being implemented, the austerity measures adopted
in response to the economic crisis led to a freeze on all new recruitment in the public sector
for several years.3%> The disability movement reported that job applicants with disabilities
who applied for jobs invoking the provisions of this law were met with reluctance by public
officials, who openly told them that the law is unconstitutional and will not remain in force
for long.3% In spite of these predictions, the quotas law was not declared unconstitutional,
and in 2015 the court rejected an application from two claimants without disabilities who
had sought to challenge the decision to appoint two persons with disabilities as teachers
under the quotas law. The court rejected the claimants’ argument that the quotas were
unconstitutional or that they violated the equality principle and disagreed with the
claimants’ submission that previous Supreme Court judgments had established that laws
providing for quotas were unconstitutional. The court clarified that the equality principle as
established in Article 28 of the Constitution safeguards against arbitrary differentiations
but does not exclude reasonable differentiations, which are allowed as a result of the
essential nature of the circumstances. In such cases, the court added, differential
treatment of unequal or exceptional situations does not amount to a deviation from, but
rather to a practical implementation of, the equality principle; in this case, the priority
given to persons with disabilities was seen as falling within the boundaries of reasonable
differentiation precisely for implementing equality.3*” This decision may be seen as a
landmark decision; following this precedent, the quotas in favour of persons with
disabilities were not challenged again and the quota law started to be implemented more
smoothly.

Despite the removal of legal obstacles to the quotas, the Confederation of Disability
Organisations (KYSOA) reports that the results on the ground are less than satisfactory,
as dozens of candidates with disabilities who apply for public service jobs are forced to
constantly file objections and appeals at the Supreme Court against administrative
decisions rejecting their employment applications, especially in the field of education, most
of which are found by the Court to be well-founded. KYSOA states that since 2010, when
the quota law was adopted, only a couple of hundreds of persons with disabilities were

344 Law on the Hiring of Persons with Disabilities in the Wider Public Sector (Special Provisions) (O nepi

MpdoAnwnc ATouwv e Avannpieg orov Euputepo Anuodoio Touéa (Eidikeg Aiatdéeic) NOuog)
No. 146(1)/2009, Article 2. Available at www.cylaw.org/cgi-
bin/open.pl?file=nomoi/enop/ind/2009 1 146/preamble-pr5e5a5a44-4dbb-cd45-1dc3-

7d194767d5c2.html&qgstring=146%281%29%20w/1%202009.

345 Law Providing for the Prohibition of Fulfilment of Vacant Posts in the Public and in the Wider Public Sector
and in Public Law Legal Entities (O lMepi Tng Anayopeuong MAnpwonc Kevav O£oswv oTo AnUooio Kai oTov
Euputepo Anuoaoio Touea (Eidikeg Aiata&eig) Nouocg) N. 21(1)/2013, 18 April 2013. Available at
http://www.cylaw.org/nomoi/enop/non-ind/2013 1 21/full.html.

346 Consultation with the President of KYSOA, the Cypriot Confederation of Disability Organisations.

347 Supreme Court, Costas Tsikas et al v. Republic of Cyprus through the Committee of Educational Service,
Ref. Nos. 1519/2010 and 1520/10, 3 September 2015.
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hired, even though thousands of vacancies have been announced. To aggravate matters
even further, the new system of recruiting teachers from the waiting list excluded teachers
with disabilities from the quota, because only limited accommodation measures could be
made available; as a result, out of 700 persons hired from that list only one was a candidate
with disabilities. Under the 10% quota provided for in the law, the number ought to be at
least 70.34®

An older measure preceding the above quota law continues to be in place and targets a
specific category of workers with disabilities — blind telephone operators,3*° despite
concerns expressed by the Equality Body in 2009 that it led to discrimination against
persons with other types of disabilities. The law provides that blind candidates who have
all the qualifications required by the scheme of service and who are trained telephone
operators3°9 are given priority in appointments. The same law also provides that, in order
to appoint a non-blind person to the post of telephone operator, the national organisation
for the blind must give its prior written confirmation that none of the candidates for the
specific post are blind telephone operators. Article 3 of the same law also provides that
other candidates with disabilities will be preferred if none of the candidates for the said
position are blind telephone operators. No sanction is provided in the law for non-
compliance with its provisions. This quota system has worked fairly well and has
contributed significantly to the vocational rehabilitation and labour integration of blind
persons, as the job of telephone operator continues to be the job of the majority of blind
persons in Cyprus. Recent technological developments in telephone services may present
a risk to this institution and could mean that training may have to be channelled in other
directions.3>!

Pandemic measures

The COVID-19 pandemic had a devastating effect on persons with disabilities at work. As
a result of the quota for persons with disabilities in the public sector, persons with
disabilities took up jobs servicing the public on the front line and thus faced increased
COVID-19 risks. The Ministry of Labour failed to include workers with disabilities in the
category of vulnerable groups entitled to abstain from work on a paid leave; instead, they
were forced to continue working without any targeted measures to protect them against
COVID-19 infection. Given the fact that persons with disabilities have a greater reliance on
others in order to access their workplace, without targeted protection measures, they were
at increased risk of contracting COVID-19 and falling severely ill, due to pre-existing,
aggravating health issues. The exact number of persons with disabilities infected with
COVID-19 is not known, but the Confederation of Disability Organisations is aware that all
six blind telephonists working at public children’s hospitals were infected. The
Confederation stated that the increased exposure of workers with disabilities, combined
with increased vulnerabilities, necessitated the adoption of accommodation measures at
the workplace and beyond. However, the Government took no actions to inform, guide or
otherwise protect workers with disabilities, many of whom continued to work throughout
the pandemic and to be transferred daily to their place of work, risking their own health
and the health of their families and colleagues.3>?

348 Nicolaou, A. (2021), "AToua Ue avannpieg oTnv ayopd epvaciag’, Phileleftheros, 30 August 2021.

349 Appointment of Trained Blind Telephone Operators to the Post of Telephone Operator in the Public Sector
(Special Provisions) Law of 1988 (O nepi MMpooAnwews Exknaideupevwv TupAwv TnAspwvntwyv orn 8on
TnAepwvntn orn Anuooia kai EknaideuTtikr) Ynnpeaoia kar ora Nouikd [Mpoowna Anuogiou Aikaiou (Eidikai
Aiardéeic) Nouocg Tou 1988).

350 Training in telephone operation is provided free of charge to all blind persons by the state School for the
Blind. The Pancyprian Organisation for the Blind, an NGO, also offers further training, free of charge.

351 Florentzos, M. (2005), The Legal and Social Position of Persons with Disability in the New Legal Order of the
Republic of Cyprus as a Member State of the European Union, Nicosia, p. 151.

352 KYSOA (2020), Open letter to the President of the Republic from the President of the Cypriot Confederation
of Disability Organisations (KYSOA), 2 April 2020.
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When the COVID-19 vaccine became available in the early months of 2021, persons with
disabilities were not prioritised because they were not deemed to be a vulnerable category
unless they were institutionalised or they met any of the criteria set by the Ministry of
Health. The Committee for Persons with Mental Disabilities3>3 sent a letter to the authorities
requesting that persons with mental disabilities be prioritised alongside the other
vulnerable groups, but there was no response.3>* KYSOA did not request prioritisation of
persons with disabilities, as the Board had not reached a decision on whether they should
encourage their members to be vaccinated.3>> Persons with tetraplegia were the only
category of persons with a condition meeting the legal definition of disability, which meant
that they were included in the vulnerable groups and therefore prioritised for
vaccination;3>¢ all other persons with disabilities were called for vaccination when their age
group was eligible for the vaccine, like persons without disabilities. The vaccination portal
is not accessible to blind people due to the extensive use of the mouse needed in order to
insert data; blind people can only make an appointment if they are assisted by another
person with digital skills.3>”

353 The law regulating this body defines the target group as persons with long-term mental disorders who,

when interacting with barriers, can be prevented from engaging in full and effective social participation on
an equal basis with others. In practice, this body represents persons with intellectual disabilities. Persons
with psychiatric illnesses are represented by another organisation and persons with social disabilities, such
as long-term depression, do not have a separate representative organisation.

354 Consultation with an officer of the Committee for Persons with Mental Disabilities, 4 May 2021.

355 Consultation with the Confederation of Disability Organisations (KYSOA), 4 May 2021.

3% press and Information Office (2021), ‘Avoiyel aupio n MMuAn EuBoAiaouoy kard Tng COVID-19 yia dtoua rnou
EUNINTOUV O OUYKEKPIUEVEC eunabeic ouddec’, press release, 10 April 2021.

357 Consultation with the Confederation of Disability Organisations (KYSOA), 4 May 2021.
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6 REMEDIES AND ENFORCEMENT

6.1 Judicial and/or administrative procedures (Article 7 Directive 2000/43,
Article 9 Directive 2000/78)

a) Available procedures for enforcing the principle of equal treatment

In Cyprus, the following three procedures exist for enforcing the principle of equal
treatment.

The Equality Body

Individuals and organisations may submit complaints via the ‘extrajudicial’ process before
the Equality Body. The Equality Body has a duty to investigate these complaints and issue
decisions or recommendations.3%8 Complaints may be submitted by natural or legal persons
alleging discrimination on any of the prohibited grounds (EU directives, Protocol No. 12 to
the ECHR, the Cypriot Constitution) in any of the fields within the scope of the laws. As of
2017, when the current Ombudsman took over the Equality Body, it appears that this
institution no longer examines complaints submitted by persons other than the victims
themselves.3>° The Equality Body is empowered to issue binding decisions and/or make
recommendations and impose small fines. The Equality Body also has a duty to monitor
the enforcement of the orders it issues,3%9 which are published in the Official Gazette.36!
The Equality Body is further empowered to impose fines for failure to comply with its
recommendations,3%? which are, however, so low that they can hardly be seen as a
deterrent. For this reason, it nearly always chooses to mediate or issue recommendations
and to date has never imposed a fine, apart from once in a gender discrimination case
concerning a temporary worker who was dismissed from the public service whilst
pregnant.363 After more than 17 years of not imposing sanctions, one may presume that
the Equality Body has a policy of avoiding sanctions, possibly as a result of the fact that
the sanctions foreseen in the law are so weak that they cannot serve as a deterrent. The
Equality Body issued a binding recommendation for the first time in 2022, forcing the
journalists’ union to postpone its elections for members of its board and change its
statutes, so as to permit union members who are no longer working as journalists to stand
for election in the union’s board. The journalists’ union initially filed an application to the

358 Law on Persons with Disabilities (O Mepi ATopwv e Avannpisc Nopog) No. 127(1)/2000), Article 9G.
Available at www.cylaw.org/nomoi/arith/2000 1 127.pdf; Law on Equal Treatment (Racial or Ethnic Origin)
(O nepi Iong uetaxeipiong (PUAeTIkn EOvoTikn Kataywyn) Nouoc) N. 59(1)/2004, Article 9. Available at
www.cylaw.org/nomoi/enop/non-ind/2004 1 59/full.html; Law on Equal Treatment in Employment and
Occupation (O lepi Tong Metayeipiong ornv AnaoxoAnon kai Tnv Epyacia Nopog) 2004 N. 58(1)/2004,
Article 13. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 58/full.html.

359 See notably a news Article containing an exchange of letters between the Commissioner and a (then)
Member of the Parliament, dated 26 April 2018, available at:
https://www.philenews.com/eidiseis/politiki/article/517554.

360 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law (O lepi
KatanoAéunong ®UAETIKwV kal AAAwV poppwv Aiakpicewv Nouog (Enitporog) Nopog) No. 42(1)/ 2004,
Article 24(1). Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 42/full.html.

361 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law, No. 42(1)/2004,
Article 15.

362 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law, No. 42(1)/2004,
Article 26(1). The Equality Body may impose a fine up to EUR 600 (CYP 350) for failure to comply with
recommendations and/or up to about EUR 85 (CYP 50) per day for continuing failure to comply after the
expiry of the deadline set for compliance of the recommendation.

363 Equality Authority, Report regrading a complaint for the dismissal of a pregnant temporary employee in the
public sector (EkBeon Tn¢ Apxnc Io0TnTag avapopikd Ue TNV KartayyeAia yia Tnv anoAuon gyyuou EKTATng
unaAAniou ano tn dnuoaoia unnpeoia), Ref.A.K.1.4/07, 17 August 2007. Reported in Equality Authority
(2008), Annual Report 2007, p. 57. Available at
www.ombudsman.gov.cy/Ombudsman/Ombudsman.nsf/All/AD7497CA2DO0OE1BA8C2257E8F003F56F1/$file/
% CE%91%CF%81%CF%87 %CE%AE%20%CE%99%CF%83%CF%8C%CF%84%CE%B7%CF%84%CE%B1
%CF%82-

% CE%95%CF%84%CE%AE%CF%83%CE%B9%CE%B1%20%CE%95%CE%BA%CE%B8%CE%B5%CF%83
%CE%B7%202007-2008.pdf.
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court to annul the Equality Body’s decision but then withdrew the application and complied,
in light of the legal costs involved and the delays this process would cause to the conducting
of the board elections. The journalists’ union amended its statutes permitting members not
active in the labour market to stand for election in the board, however none of the non-
active members stood for election in the board.

The decisions of the Equality Body may only be challenged in court by way of judicial review
of administrative action at the Administrative Court under Article 146 of the Cypriot
Constitution; however, this procedure is open to those with a ‘legitimate interest’ and it is
doubtful whether organisations representing victims meet this criterion.3%* If, after
investigation, the Equality Body finds that a certain law or regulation contravenes the anti-
discrimination laws, the Equality Body will refer the discriminatory law or regulation to the
Attorney General to draft an amendment. This procedure rarely bears fruit. The
discriminatory law remains in force and continues to be applied unless and until the law is
changed, following the preparation of a new draft law by the Attorney General, a procedure
that raises issues of compliance with the directives (Article 16 of the Employment Equality
Directive and Article 14 of the Racial Equality Directive). Courts examining discrimination
complaints resulting from the application of a legal provision will not take the initiative to
disapply the discriminatory law as that would, in their view, amount to an infringement of
the doctrine of separation of powers.36>

Whilst the Equality Body’s powers and mandate are exactly the same for claims against
the public and the private sector, it receives very few complaints against the private sector.
This could arguably be attributed to the fact that the public appears to be largely unaware
of the existence and the powers of the Equality Body, often confusing it with the institution
of the Ombudsman (whose competences are restricted to the public sector), which has so
far overshadowed the Equality Body.

To file a complaint for discrimination, the complainant must use the online form available
on the Ombudsman’s website.3%® The Ombudsman will then decide in which capacity the
complaint will be examined, i.e. as Ombudsman, as NHRI, as Equality Body, etc. Since
2017, the Ombudsman has not examined complaints from parties other than victims
themselves. Equality Body annual reports and statistical data for the years 2015 and 2016,
which were due to be published in 2017, were never published. The Equality Body’s annual
reports and statistical records for the years 2004 (when the body was established) to 2014
were removed from the institution’s website. The equality data currently available in the
public sphere concerns the year 2020 and lacks the analysis and disaggregation found in
the annual reports of 2004-2014.

The judicial process

Labour law and issues relating to employment matters are dealt with by the Labour
Tribunal.3%” The Labour Tribunal consists of three persons: a judge, who chairs the hearing;
and two wing members, who come from the side of the trade unions and the employers’
organisations. The procedure in the tribunal is similar to a district court, but less formal.
However, the Labour Tribunal decision of 2008 in the case of Hadjiavraam?3®® rejected a
claim for discrimination in the hiring procedure and found that it has no jurisdiction to try

364 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law, No. 42(1)/2004,
Article 23.

365 Supreme Court, Appeal Jurisdiction, Michael Raftopoulos v. Republic of Cyprus, Appeal No. 3/2012, 10
October 2017.

366 The form is available here:
https://eforms.mof.gov.cy/eforms/eforms.nsf/complaintformombudsman_en/complaintformombudsman en
?0penForm.

367 For any of the employment Directive grounds: Law on Equal Treatment in Employment and N. 58(I)/2004,
Article 12(1). For disability discrimination: Law on Persons with Disabilities No. 127(I)/2000), Article 9B(1).

368 |abour Court, Avgoustina Hajiavraam v. The Cooperative Credit Company of Morphou (AuyouadTiva
XarlnaBpadu v. Zuvepyatikn MoTwTikn ETaipeia Mopgpou), Case No. 258/05, 30 July 2008.
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cases where no employment relationship exists. The legal vacuum which resulted from this
decision was remedied in 2009 by an amendment of the Law on Equal Treatment in
Employment and Occupation (58(1)/2004), which transposes the Employment Equality
Directive, minus the disability component of the Directive, to the effect that all disputes
arising under this law must be deemed labour disputes. The disability law was not amended
in the same manner. As a result, the legal gap created by the Hadjiavraam case remains
in the case of disability: persons with disabilities have no competent court to apply to for
employment-related claims where no employment relationship exists. Upon appeal, the
Supreme Court reversed the finding of the trial court regarding jurisdiction but did not
provide a specific finding as to the Labour Court’s jurisdiction regarding the Law on Persons
with Disabilities.36°

- Criminal law procedures are available in relation to discrimination-related offences
under the Penal Code. These procedures must be instigated by the police, although
there is also the possibility of conducting a private criminal law case in some cases.

- Article 8(1) of Law 59(I)/2004 (which more or less transposes the Racial Equality
Directive) provides for resort to the district court for violation of the law’s provisions.
This is a civil procedure for the adjudication of compensation claims.

- According to legal precedent,3”° rights guaranteed by the Constitution, such as the
anti-discrimination provision in Article 28, are actionable in court per se against, inter
alia, individuals.

- All administrative acts can be challenged before the Administrative Court via
Article 146 of the Constitution.3”! Persons alleging discriminatory behaviour by public
authorities may, under Article 146 of the Cypriot Constitution,3’? apply to the
Administrative Court to set aside the act complained of, provided they have a
‘legitimate interest’. In practice, this is the procedure most often used by
complainants, presumably because it is the one that most lawyers are familiar with.
The person in whose favour a decision has been made under Article 146 may institute
legal proceedings in a civil court for the recovery of damages or for the granting of
another remedy and to recover just and equitable damages to be assessed by the
court.

The inspectorate process

The Minister of Labour is empowered to appoint inspectors for the purpose of the better
implementation of the law in terms of addressing employment discrimination issues.
However, this process is yet to be implemented, as the regulations regarding the powers
vested in the chief inspector and inspectors are yet to be issued. It would seem reasonable
to assume that the Department of Labour Relations in the Ministry of Labour, Welfare and
Social Insurance (hereinafter Ministry of Labour) would be the department in charge of
implementing this provision,3”3 given also that this department’s mandate includes the
setting up of enforcement mechanisms (inspectors, research and Evaluation Committee,

369 Appeal Court, Avgoustina Hajiavraam v. The Cooperative Credit Company of Morphou (AuyouoTiva
Xar{naBpadu v. Zuvepyarikn MoTwTikn ETaipeia Moppou), Appeal No. 287/2008, 11 July 2011. Available at
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 1/2011/1-201107-287-
08.htm&gstring=%E1%F5%E3%EF%F5%F3%F4%E9%ED*.

370 Supreme Court, Yiallourou v. Evgenios Nicolaou (Takn MNdAAoupou v. Euyéviou NikoAdou) No. 9331, 8 May
2001. Available at http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 1/2001/1-200105-
9931.htm&gstring=%E3%E9S%E1%EBY%EBY%EF%F5%F1%EF*%20and%20%ES5%F5%E3%ES5%ED*%?20and
%20%ED%EQ%EA%EF%EBY%EL%EF*.

371 Law on Equal Treatment in Employment and Occupation, N. 58(1)/2004, Article 12(1); Law on Persons with

Disabilities, No. 127(1)/2000), Article 9B; Law on Equal Treatment (Racial or Ethnic Origin), N. 59(1)/2004,

Article 8(1).

The right to recourse to Article 146 of the Cypriot Constitution is restricted to governmental administrative

acts or omissions.

373 This derived from (a) the fact it is an employment matter, (b) a reading of the text of Law 58(1)/2004
provides that the minister in charge is the Minister of Labour and Social Insurance (see Article 2 of the law);
moreover, the inspectorate ‘aiming at better implementation of the provisions of the said law’ is appointed
by the same minister, who is also responsible for submitting a report on the implementation of the said law.
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etc.) only in relation to gender equality.3’* Nevertheless, the department responsible for
Law 57(1)/2004 and Law 58(1)/2004 is the Department of Labour in the Ministry of Labour.
The minister has not yet utilised her powers to appoint inspectors.

The Labour Inspection Unit in the Ministry of Labour, which deals with issues relating to
health and safety at work, has no mandate to investigate discrimination.3”> A special
department within the Ministry of Labour, the Promotion of Equality at the Workplace, has
a mandate to address gender discrimination. This body is nevertheless mandated also with
the implementation of Law 58(1)/2004, which roughly transposes the Employment Equality
Directive,3’® and can receive and investigate discrimination complaints on all six grounds
minus disability. However, no procedure or rules have been set as regards such
investigation. Regulations that are almost identical to the regulations concerning gender
discrimination are currently under preparation to get this unit up and running to examine
discrimination complaints.3”” The department is, however, understaffed and under-
resourced and, in light of the economic crisis, the budgetary situation is likely to deteriorate
rather than improve. The inspectors currently appointed and working in the field (albeit
now only for gender discrimination) are also tasked with other duties and do not have
adequate time or resources to properly address the issue of gender discrimination, a
problem likely to accentuate when their mandate is extended to cover four additional
grounds.

The judicial as well as the inspectorate process lead to binding decisions.
b) Barriers and other deterrents faced by litigants seeking redress

Procedures before the court are highly technical, complex, costly and lengthy. The
inadequate provision of legal aid,3’® the low level of awareness of the anti-discrimination
laws among legal and judicial circles and the length of time required for litigation to be
completed render the use of the judicial process very rare and accessible only to a
privileged group amongst the vulnerable, usually civil servants alleging age discrimination
in promotion or retirement.

The legal aid law does not go into much detail as regards the procedure to be followed in
order to apply for legal aid or how the court’s discretion to grant legal aid is to be exercised.
In practice, litigants apply for legal aid to the Courts Registrar, following which the
application is examined by the court. The court will invite the Social Welfare Services to
submit a report on the applicant’s socioeconomic situation and confirm that the applicants’
financial situation or the financial situation of the applicants’ families (if the applicants are
dependents of their families) does not allow for the payment of legal costs, taking into
consideration the applicants’ real and expected income from work or any other sources
compared to the applicants’ expenses for basic needs and other obligations and needs. The
applicant to whom a legal aid certificate is issued by the court must select a lawyer from
the list kept at the Court Registry, which is compiled following voluntary submissions made
by lawyers and does not necessarily include specialised discrimination lawyers.

374 Letter from the Ministry of Labour to the national expert, dated 20 January 2006.

375 www.mlsi.gov.cy/mlsi/dli/dliup.nsf/index_en/index en?OpenDocument.

376 Law on Equal Treatment in Employment and Occupation, N. 58(1)/2004.

377 Consultation with officer from the Department for the Promotion of Equality at the Workplace.

378 The Law on Provision of Legal Aid (2002) N. 165(1)/2002 provides for legal aid only for criminal and civil law
cases: subject to a couple of exceptions, administrative recourse is excluded, except in cases concerning
deportations or challenges to asylum decisions. However, an ECtHR decision found that ‘a question arises as
to the conformity of such legislation with the requirements of Article 6 of the Convention’ and that ‘there is
a priori no reason why it should not be made available in spheres other than criminal law’ (Marangos
Application No. 12846/05, 4 December 2008). The legal aid law extends to human rights violations covered
by the Constitution and by a number of international conventions including the Convention for the
Elimination of All Forms of Discrimination, but not to the laws transposing the two anti-discrimination
directives.
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Although, in theory, it is possible for litigants to litigate the case themselves and not engage
the services of a lawyer, in practice there are very few persons able and willing to represent
themselves in court, given the complexity of the procedure. Even for those who can afford
a lawyer, one major obstacle is that there is hardly any specialisation in discrimination law
in the market; it is a new field that is not offered by any university and does not attract
many clients. In those few cases examined by the courts, counsel for the claimants hardly
ever invoke the anti-discrimination laws, preferring to use the more familiar procedure of
judicial review foreseen in the Constitution. A judicial review application may fail for a
number of reasons unconnected with the substance of the claim: the application may be
rejected because the act challenged is deemed to be merely ‘executory’ or because the
applicant would not gain any benefit even if the act challenged is annulled by the court.

Migrants and the Roma community have little or no information regarding legal aid and no
access to justice, hence they have never pursued a non-discrimination case in court.

Court buildings are not accessible to persons with disabilities (visual, kinetic, hearing
impairment, etc.), nor are any court documents made available in Braille.

Different time bars apply for different types of actions.3”° For civil offences and contracts,
the time bar is six years. The court has discretion not to apply the statute of limitations of
two years where the claim is for bodily injury or death and the claimant was late in filing
an action as a result of a delay in securing the necessary data or due to their incapacity to
handle the case. However, the time frame applicable to complainants who want to file a
case in court is not suspended while their complaint is being examined by the Equality
Body. This is to enable a complainant to first apply to the Equality Body and then, if
necessary, to court to claim compensation without being time-barred. The time limits for
lodging an appeal are strictly adhered to 42 days from the date of the judgment for an
appeal from the final determination; 14 days for interlocutory injunctions; 75 days for an
application to set aside an administrative decision under Article 146 of the Constitution.

The Laws on the Commissioner for Administration, which set out the Ombudsman’s
mandate, state that the complaint must be submitted to the Ombudsman’s office within
12 months of the date on which the complainant received notice of the activities or
omissions for which he or she is applying to the Ombudsman.38 There is no express
provision on limitations as regards complaints to the Equality Body.

Whether the employment relationship has ended or not at the time of submitting the
complaint is immaterial, although the Equality Body, in the process of investigating a
complaint, will take into account the surrounding circumstances of each case and whether
the complainant has acted reasonably in respect of the timing of lodging his or her
complaint.3®! The court, on the other hand, is less likely to take the liberal approach which
was used by the Equality Body at the time and more likely to adopt a conservative
approach; this was the case in the decision of the Labour Tribunal in the case of
Hadjiavraam, where the Labour Tribunal rejected the claim because the Labour Tribunal’s
mandate covers only employment relations and not access to employment, as was the
case with Hadjiavraam.3®? Upon appeal, the Supreme Court reversed the trial court’s
findings as regards jurisdiction by stating that the trial court failed to attribute due weight
to the fact that the court is mentioned in Law 58(1)/2004 as the competent court to try the

3

N

° Law on the Limitation Period for Actionable Rights (O nepi Mapaypaen¢ Ayoyiuwv Aikaiwudtwv NOpog)

N. 66(1)/2012. Available at www.cylaw.org/nomoi/enop/non-ind/2012 1 66/full.html.

Laws on the Commissioner for Administration (Or nepi Emitponou Aioikriosws Nopor) N. 3/1991, Article 5(1).

Available at www.cylaw.org/nomoi/enop/non-ind/1991 1 3/full.html.

381 Interview with Elisa Savvides, former Head of Equality Commission at the Ombudsman’s office, dated 18
January 2006 and Ombudsman and Head of the Equality Body.

2 Labour Court, Avgoustina Hadjiavraam v. The Cooperative Credit Company of Morphou (AuyouoTiva
XarlnaBpady v. Zuvepyatikng MotwTiknG Etaipeiag Mopgou), No. 258/05, 30 July 2008.
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case. No mention was made of the fact that Law 58(1)/2004 ranks higher than national
laws for transposing the acquis.383

C) Number of discrimination cases brought to justice

In Cyprus, no statistics are maintained on the number of discrimination-related cases
brought to justice. There are no estimates of the number of discrimination cases brought
to justice in any journals or textbooks.

d) Registration of national court decisions on discrimination cases

In Cyprus, court decisions on discrimination are not registered as such. Courts maintain
registers of cases tried, which are partly accessible to the public through a rather
bureaucratic and discretionary procedure that involves writing letters to the Courts
Registrar. The court’s archive is not organised by subject but only by reference number or
names of the parties, which makes a search impossible unless one already has the
references for the judgment. In recent years, two electronic databases have been
compiled, containing most court decisions, which can be searched using keywords. One of
these databases is subscription-based (www.leginet.com) and the other is completely open
(www.cylaw.org). Some decisions are not recorded in either database, when the Court
Registry does not make the text of the judgement available.

6.2 Legal standing and associations (Article 7(2) Directive 2000/43, Article 9(2)
Directive 2000/78)

a) Engaging in proceedings on behalf of victims of discrimination (representing them)

In Cyprus, associations, organisations and trade unions are entitled to act on behalf of
victims of discrimination under certain conditions. The provision made in the law is that
organisations may exercise, on behalf of a victim and in the victim’s name, the right of the
victim to apply to the court or to the Equality Body

Organisations with a legitimate interest in the implementation of the anti-discrimination
laws may exercise the rights of a claimant in civil court proceedings.38* Article 9D of
Law 127(I)/2000 on disability, as amended by Law 57(1)/2004, provides that workers’
organisations or other organisations with a legitimate interest can, with their members’
permission, exercise on their behalf the right to recourse to the courts or to the Equality
Body. No other ‘legitimate interest’ is required under this law. For actions on the ground
of race/ethnic origin, the Ilaw roughly transposing the Racial Equality
Directive (59(1)/2004), Article 12, requires that organisations must have both the victim’s
permission and a provision in their memorandum and articles of association that the
elimination of discrimination on the ground of racial or ethnic origin is part of their aims.
There are no membership, permanency or other requirements in the law.

The above provisions contrast with the constitutional principle that only individuals who
have been personally aggrieved have a legitimate interest in engaging in proceedings. This
is of crucial significance, since the anti-discrimination laws themselves provide for the use
of the judicial review procedure in order to pursue discrimination claims where the
respondent is the state. Under Article 146(2) of the Constitution, judicial review
applications ‘may be made by a person whose existing legitimate interest, which he has

383 Appeal Court, Avgoustina Hajiavraam v. The Cooperative Credit Company of Morphou (AuyouoTiva
Xar{naBpadu v. Zuvepyarikn MoTwTikn ETaipeia Moppou), Appeal No. 287/2008, 11 July 2011. Available at
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 1/2011/1-201107-287-
08.htm&gstring=%E1%F5%E3%EF%F5%F3%F4%E9%ED*.

384 Law on Persons with Disabilities, No. 127(1)/2000), Article 9D; Law on Equal Treatment (Racial or Ethnic
Origin), N. 59(1)/2004, Article 12; Law on Equal Treatment in Employment and Occupation, N. 58(1)/2004,
Article 14. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 58/full.html.

75


http://www.leginet.com/
http://www.cylaw.org/
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_1/2011/1-201107-287-08.htm&qstring=%E1%F5%E3%EF%F5%F3%F4%E9%ED*
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_1/2011/1-201107-287-08.htm&qstring=%E1%F5%E3%EF%F5%F3%F4%E9%ED*
http://www.cylaw.org/nomoi/enop/non-ind/2004_1_58/full.html

Country report - Non-discrimination — Cyprus - 2023

either as a person, or by virtue of being a member of a community, is adversely and directly
affected by such decision or omission’. Since 1999 the common law provisions have been
codified into a single law that summarises the existing practice (Law 158(1)/99).

The interpretation of Article 146(2) of the Constitution by the court has restricted the right
of recourse to natural and legal persons who have been adversely and directly affected and
have a legitimate interest. Representatives were not considered to have a legitimate
interest and the term ‘community’ is defined as meaning the Greek and Turkish
communities, as defined in Article 2 of the Constitution. The original test used to determine
whether an association had an ‘existing legitimate interest’ was hard to satisfy, as it
required that the specific administrative act ‘directly affects’ the whole or part of the
membership, whereas if it only affects one member or if there are conflicting interests
between members then the association has no legitimate interest.38> In three different
cases, the court rejected the applicants’ claim for, inter alia, lack of legitimate interest: in
two cases, the claim concerned an athletic award for athletes with disabilities, which was
lower than that of other athletes, where the claimant had not become entitled to it at the
time of filing the application;38 in the third case, the applicant was deemed to lack a
legitimate interest since there was no positive legislative provision entitling her to claim
the right of extending a regulation on the age of retirement so as to include her age
group.3®” The term ‘legitimate interest’ is potentially wider and more far-reaching than
direct/individual interest or ‘victim status’ as it can include persons who are not the victims
themselves and have no direct or individual interest but have nevertheless been adversely
affected by the act or omission complained of.

NGOs representing victims are not seen by the court as having sufficient ‘legitimate
interest’ in order to pursue the judicial review procedure for annulling a discriminatory
administrative decision. The paradox of this is that often NGO lawyers are the only ones
with expertise in a specific field and yet they are excluded for the benefit of legal
practitioners without their expertise. In 2017 a new law governing the operation of NGOs
was adopted. However, it did not address the question as to whether NGOs can pursue
cases in court on behalf of victims.388

In practice, associations have made little use of this opportunity so far, with only a handful
of NGOs filing complaints with the Equality Body on behalf of victims whom they formally
or informally represent. Up until April 2017, the Equality Body followed a flexible approach
and did not demand to see permission from the victim or copies of articles of association
in order to ensure that the law’s requirements were being met before launching an
investigation. This changed when the current Ombudsman took office in 2017. Now, only
the victims themselves may apply to the Equality Body/Ombudsman.

b) Engaging in proceedings in support of victims of discrimination (joining existing
proceedings)

In Cyprus, organisations are not entitled to act in support of victims of discrimination, in
the sense of joining victims as a separate entity in existing proceedings.3® There is no
procedure in the Cypriot legal system for supporting victims in court.

385 Supreme Court, The Police Association v. Republic of Cyprus (1991), 3 A.A.D. 146, 14 February 1991.

386 Supreme Court, Antonis Aresti v. Cyprus Athletics Organisation (Avrwvng Apgarn v. Kunpiakou Opyaviopou
ABAnTiouou), No. 1406/2008, 10 February 2010; Supreme Court, Andreas Potamitis et al v. Cyprus Sports
Organisation (Avdpéac lMoTauitng k.a. v. Kunpiakou Opyaviouou ABAnTiouou), No. 1377/2008, 30 January
2012.

387 Supreme Court, Eleni Kyriakidou v. Cyprus Broadcasting Corporation (EAEvn Kupiakidou v. P.I.K.),

No. 18/2008, 3 December 2010.

388 |aw Revising the Laws on Associations and Foundations and Annulling the Law on Registration of Clubs
(NOuoc¢ nou avabBewpei Toug nepi Swuareiwv kai IdpuudTwv Nopoug Tou 1972 kai 1997 kai katapyei Tov [epi
eyypanc Asaxwv vouo), N. 104(1)/2017.

38 Law on Persons with Disabilities, No. 127(1)/2000), Article 9D; Law on Equal Treatment (Racial or Ethnic
Origin), N. 59(1)/2004, Article 12; Law on Equal Treatment in Employment and Occupation, N. 58(1)/2004,
Article 14.
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The anti-discrimination laws do not mention standing in support of victims in any way; the
Cypriot legal system does not provide any legal basis for organisations supporting victims
in a role other than acting in their name, as their representative.

c) Actio popularis

In Cyprus, national law does not explicitly allow associations, organisations or trade unions
to act in the public interest on their own behalf, without a specific victim to support or
represent.

In the absence of an express provision, it is unlikely that the courts will accept such an
action, given that, in the past, they rejected claims because the law did not expressly
provide for the right sought by the applicant.3%°

Up until 2017, the Equality Body accepted and investigated complaints from associations,
NGOs acting in support of asylum seekers, the UNHCR representation in Cyprus, KYSOA,
or anti-racist NGOs acting in the public interest on their own behalf without a specific victim
to support (e.g. ‘Roma pupils’ in general or ‘female migrant workers’ in general, ‘persons
with disabilities’, ‘migrants’, ‘drivers aged over 70'). This is attributed to the liberal
approach which was followed by the Equality Body at the time rather than an interpretation
of the law allowing actio popularis.

d) Class action

In Cyprus, national law does not explicitly allow organisations to act in the interest of more
than one individual victim (class action) for claims arising from the same event. The Courts
of Justice Law, which governs the mandate of all courts in Cyprus, governs the powers of
the court to adjudicate claims, award compensation or other remedy, issue orders and
recognise rights, whether a remedy is being requested or not.3°! There is no legal precedent
for class actions, and it is therefore impossible to conclude whether, in the absence of a
special legislative provision, such would be accepted by the courts.

The laws transposing the anti-discrimination directives are silent on the possibility of
organisations representing more than one complainant at the same time but do not
expressly prohibit this either. Law No. 58(I)/2004, which roughly transposes the
Employment Equality Directive, states in Article 14 that organisations may, with their
members’ permission, exercise the right to apply to the courts or to the Equality Body on
behalf of their members. The plural is used when referring to ‘members’, but it is not clear
whether this enables class actions to be taken by organisations in their members’ names.
The equivalent provision in Law 59(1)/2004 uses the singular when referring to the member
to be represented (Article 12). The Civil Procedure Rules make provision for joinder of
actions but only when these refer to the same subject matter. In particular, the rules
provide that all persons may be joined in a single action as claimants for remedies arising
out of the same transaction or series of transactions, whether jointly, severally or in the
alternative, unless such joinder would embarrass or delay the trial. In addition, where there
are numerous persons having the same interest in one cause, one or more of such persons
may be authorised by the court to sue or defend on behalf of or for the benefit of all persons
so interested; organisations that are unincorporated or operating for profit are excluded.3°2
As of 2017, the Equality Body no longer accepts complaints from associations acting in the
interest of victims.

390 In Eleni Kyriakidou v. Cyprus Broadcasting Corporation (Supreme Court Case No. 18/2008, dated 3
December 2010), the Supreme Court found the applicant lacked legitimate interest because there was no
express legislative provision giving her the right she was seeking to enforce through the courts. A summary
of the case in English is available in the Legal Network’s Cyprus Country Report for 2010.

391 Courts of Justice Law (O nepi Aikaornpiwv Nopoc), N. 14/1960, Articles 31-41.

392 Civil Procedure Rules (Osauoi MoAimiknc Aikovouiac), Article 9.
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Cyprus did not take any measures to transpose the European Commission’s
Recommendation on common principles for collective redress mechanisms and has no
plans to do so. In 2016 a MP invited the Cypriot Government to inform the Parliament as
to whether it intends to proceed with the enactment of legislation that would allow class
actions, in line with the Commission Recommendation. In response, the Minister of Justice
stated that the Recommendation is not binding and that, in any case, he did not see how
infringement of EU law could be addressed through class actions.3°3 The Minister of Finance
responded that there is no prohibition in the law against group action and there is no need
for special legislation governing class actions.3%*

6.3 Burden of proof (Article 8 Directive 2000/43, Article 10 Directive 2000/78)

In Cyprus, national law permits a shift of the burden of proof from the complainant to the
respondent.3°> However, the courts have never been faced with a claim for the reversal of
the burden of proof as regards the five grounds of discrimination and there is no judicial
precedent for how this would be applied. The burden of proof is not reversed in judicial
review proceedings, which is the legal route prescribed by the national legal framework for
discrimination claims against the state.

The Equality Body does not reverse the burden of proof; however, since it has the power
to carry out its own investigations to establish the facts of a case, the procedure may be
said to fall within the exception of Article 8(5) of the Racial Equality Directive and therefore
reversal of the burden of proof is not required.

Provisions for shifting the burden of proof to the employer once a prima facie case of
dismissal is established can also be found in Cypriot labour law. The Law on Termination
of Employment 1967, as amended, is phrased in such a way that it imposes the burden of
proof on the employer, i.e. the employer has to prove that an employee had been dismissed
for one of the reasons that permit summary dismissal. If the alleged unreasonableness,
resulting in dismissal, is based on discrimination, the burden of proof is on the employers
to prove, on the balance of probabilities, that they acted reasonably.

6.4 Victimisation (Article 9 Directive 2000/43, Article 11 Directive 2000/78)
In Cyprus, there are legal measures for protection against victimisation.

Identical provisions against victimisation are to be found in all three laws enacted to
transpose the directives.3°® The victimisation provisions are not restricted to the
employment field. The Law on Equal Treatment (Racial or Ethnic Origin) 58(1)/2004, which
includes protection against victimisation,3®” covers the fields of social protection,
healthcare, education, social provision and access to goods and services. The protection
against victimisation in the disability law is not restricted to the employment field,3°® and
by implication extends to the entire scope of this law. The said provisions prohibit any
adverse treatment or consequence as a reaction to any person who files a complaint or is
involved in a procedure aimed at implementing the principle of equal treatment. Therefore,

393 Cyprus Parliament, Response dated 4 May 2016 of the Minister of Justice and Public Order Mr Ionas Nicolaou
to question no. 23.06.010.05.408 of 23 March 2016 of Nicosia MP Mr Giorgos Perdikis. Available at
www?2.parliament.cy/parliamentgr/008 3g/23 06 010 05 408.htm.

394 Cyprus Parliament, Response dated 19 May 2016 of the Minister of Finance Mr Haris Georgiades to question
no. 23.06.010.05.408 of 23 March 2016 of Nicosia MP Mr Giorgos Perdikis. Available at
www?2.parliament.cy/parliamentgr/008 3g/23 06 010 05 408.htm.

395 Law on Persons with Disabilities, No. 127(1)/2000), Article 9A; Law on Equal Treatment (Racial or Ethnic
Origin), N. 59(1)/2004, Article 7; Law on Equal Treatment in Employment and Occupation, N. 58(1)/2004,
Article 11.

3% Law on Persons with Disabilities, No. 127(1)/2000), Article 9E; Law on Equal Treatment (Racial or Ethnic
Origin), N. 59(I)/2004, Article 11; Law on Equal Treatment in Employment and Occupation, N. 58(I)/2004,
Article 10.

397 Law on Equal Treatment (Racial or Ethnic Origin), N. 59(1)/2004, Article 11.

3% | aw on Persons with Disabilities, No. 127(1)/2000), Article 9E.
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any person involved in the procedure in a capacity other than as a complainant (e.g. as a
witness or as a lawyer or as a person helping a victim to present a complaint) is also
covered by the protection against victimisation.

The Laws on the Commissioner for Administration (Ombudsman) provide a more detailed
description of the scope of the protection against victimisation: ‘Anyone who refuses to
employ, dismisses or threatens to dismiss from work, influences or threatens to influence,
frightens or forces any other person or imposes any monetary or other punishment on any
other person because such person has (i) submitted or intends to submit a complaint to
be investigated by the Ombudsman; (ii) has supplied or presented or intends to supply or
submit any information or documents to the Ombudsman; (iii) has testified or intends to
testify before the Ombudsman, is guilty of an offence and is subject to imprisonment not
exceeding six months or to a fine not exceeding CYP 300 (EUR 520) or to both penalties.’3%°

The Code of Conduct on Disability Discrimination at the Workplace issued by the Equality
Body in September 2010 defines victimisation as the unfavourable treatment of a person
(who may or may not have a disability) owing to the fact that: he or she gave evidence or
testified against an employer in judicial or other procedures for investigation of
discrimination complaints by persons with disabilities; he or she alleged that an employer
is in breach of the law against a person with a disability; he or she encouraged or supported
a person with a disability to submit a complaint or bring a legal action for discrimination.
It is not necessary for the victim to have actually assisted in the investigation of a complaint
against the employer; it is sufficient to prove that the employer treated him or her unfairly
believing or suspecting that he or she did so or was intending to do s0.4%° A decision of the
Equality Body in 2015 extended the principle of discrimination against a primary carer by
association with a person with a disability to include situations of victimisation.4%!

The legal framework against victimisation is not being utilised to put an end to the
authorities’ practice of arresting and deporting migrant female domestic workers who file
complaints against their employers.402

6.5 Sanctions and remedies (Article 15 Directive 2000/43, Article 17
Directive 2000/78)

a) Applicable sanctions in cases of discrimination - in law and in practice

Under Law 59(1)/2004 (transposing the Racial Equality Directive minus the employment
component), the penalty to be imposed by the court against a natural person found to be
guilty is a maximum of EUR 6 915.78 (CYP 4 000) and/or imprisonment of up to six
months. For legal persons, the maximum penalty is EUR 12 102 61 (CYP 7 000). If the
offence has been committed by gross negligence, the fine for natural persons can be up to
EUR 3 457.89 (CYP 2 000); for legal persons, there is a fine of up to EUR 3 457.89
(CYP 2 000) for the managing director, chairperson, director, secretary or other officer if
it can be proven that the offence was committed with his or her consent, plus an additional
fine of up to EUR 6 915.78 (CYP 4 000) for the company or organisation.403

399 Laws on the Commissioner for Administration (O nepi Enitponou Aioikioewc Nowor), N. 3/1991,
Article 11(f).

400 Equality Authority (2010), Code of good practice on discrimination on the ground of disability in employment
and occupation (Kwdikag kaAng npakTikig yia TiG dIakpioei§ AOyw avannpiag oTnv epyaocia kai Tnv
anaoxoAnon). No longer available online.

401 Equality Authority, Report on the proposed transfer of an Administrative Officer from the district of her
permanent residence while she is the primary caretaker of a person with a psychosocial disability,

Ref. A.K.I. 38/2015, 16 October 2015. No longer available online.

402 Ombudsman (2012), Arrest and detention of migrant worker for bringing complaint against her employer,
Report No. A.P. 588/2012, 5 June 2012.

403 Law on Equal Treatment (Racial or Ethnic Origin), N. 59(1)/2004, Article 13.
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Under Law 58(1)/2004 (transposing the Employment Equality Directive), the penalties are
identical to those provided for by the law transposing the Racial Equality Directive.4%* The
same applies to procedures and penalties under the disability law.4%> No such fines have
been imposed by the courts so far.

Strictly speaking, the court may award all types of damages available in civil procedures,
e.g. pecuniary, nominal or punitive damages; however, very few discrimination claims
have been tried by the courts in Cyprus and damages were awarded in only one of these
cases,*%® which does not allow for any conclusions to be drawn with regard to judicial
practice. Punitive damages are very rarely awarded and, generally speaking, the amounts
awarded by the Cypriot courts tend to be rather low compared to the damages awarded in
other countries.

In addition to or in lieu of damages, victims of discrimination may, subject to certain
conditions, apply to the court for reinstatement, but this is a remedy rarely sought or
granted. Employers who employ more than 19 employees may be required by the court to
reinstate an employee whose dismissal was either (i) manifestly unlawful or (ii) unlawful
and made in bad faith, if so required by the dismissed employee. In 2018 the Court rejected
a dismissed employee’s request for reinstatement to his previous position, despite the fact
that the dismissal was held to be unlawful, as the employer no longer trusted him.4%” The
issue as to whether the employer was justified in not trusting him did not arise, which
paves the way for virtually all requests for reinstatement to be turned down on the same
allegation.

Law 42(1)/2004 vests the Equality Body with powers beyond those prescribed by the Racial
Equality Directive: the power to receive and investigate complaints of discriminatory
treatment, behaviour, regulation, condition, criterion or practice prohibited by law; the
power to issue reports of findings; the power to issue orders (through publication in the
Official Gazette) for the elimination, within a specified time limit not exceeding 90 days
from the date of publication in the Official Gazette**® and in a specified way, of the situation
that directly produced discrimination, although such right is somewhat limited by a number
of exceptions:

- where the act complained of is pursuant to another law or regulation, in which case
the Equality Body advises the Attorney General, who will advise the competent
ministry and/or the Council of Ministers about measures to be taken to remedy the
situation;4%°

- where discrimination did not occur exclusively as a result of violation of the relevant
law;

- where there is no practical direct way of eradicating the situation or where such
eradication would adversely affect third parties;

- where the eradication cannot take place without violating contractual obligations of
persons of private or public law;

- where the complainant does not wish for an order to be issued; or

- where the situation complained of no longer exists.410

404 Law on Equal Treatment in Employment and Occupation, N. 58(1)/2004, Article 15.

405 Law on Persons with Disabilities, No. 127(1)/2000), Articles 5(3), 5(4) and 5(5).

406 Supreme Court, Avgoustina Hajiavraam v. The Cooperative Credit Company of Morphou (Auyouadrtiva
XarlnaBpadu v. Juvepyatikn MioTwTikr) ETaipeia Mopgou), Appeal No. 287/2008, 11 July 2011.

407 Supreme Court, Republic of Cyprus through the Prison Director et al v. Costas Psara, Civil Appeal
No. 197/2011, 13 February 2018.

408 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(I)/ 2004,
Article 28.

409 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law, No. 42(I)/ 2004,
Articles 39(3) and 39(4).

410 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law, No. 42(1)/2004,
Articles 14(2) and 14(3).
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The Equality Body is further empowered to impose small fines. These cannot exceed
EUR 598 (CYP 350) for discriminatory behaviour, treatment or practice; EUR 427
(CYP 250) for racial discrimination in the enjoyment of a right or freedom; EUR 598
(CYP 350) for non-compliance with the recommendation within the specified time limit;
and EUR 85.44 (CYP 50) per day for continuing non-compliance after the deadline set by
the Equality Body.*!! Generally speaking, the fines are very low; they offer little deterrence
to potential perpetrators and they are never imposed by the Equality Body.

The Equality Body may also issue recommendations to the person against whom a
complaint has been lodged and supervise compliance in the case of orders issued against
persons found guilty of discrimination.*!? It is possible for the Equality Body to recommend
school desegregation plans or the instigation of disciplinary proceedings against teachers
or other persons guilty of discrimination; in practice, however, the Equality Body’s
recommendations generally do not propose measures as drastic as that, with the exception
of the binding decision against the journalists’ union in 2022413

All orders, fines and recommendations issued or imposed under this law are subject to
annulment** by the Supreme Court of Cyprus upon an appeal lodged by a person with a
‘vested interest’.*!> There is no requirement for special measures to be adopted in order
to ensure that persons with disabilities have access to the Equality Body.

In addition to the right to investigate complaints submitted by individuals or organisations,
the Equality Body may also investigate issues in its own right, where it deems that any
particular case that came to its attention may constitute a violation of the law.#® The
Equality Body is empowered to issue recommendations to the person or group found guilty
of discriminatory behaviour as to alternative treatment or conduct, abolition or substitution
of the provision, term, criterion or practice. In fact, all cases investigated by the Equality
Body until now have led to recommendations as opposed to binding decisions. The
recommendations have often taken the form of suggestions to the authorities or the private
sector that they revise their practices regarding specific issues. Reports issued by the
Equality Body have, for instance, recommended to insurance companies to revise their
practice of refusing to insure persons of Pontian Greek origin; to employers to remove the
maximum age limit fixed for advertised jobs; to the public nursing school to revise its entry
requirements so as not to exclude persons with disabilities; to the immigration authorities
to remove from the standard contract of employment of migrant workers a clause
prohibiting them from joining a trade union; to insurance companies to revise their policy
of not insuring persons over 70 to drive cars or of charging a higher premium for it, etc.
The recommendations of the Equality Body tend to be complied with by both the private
and the public sector, even though in many cases they are made three or four years later,
by which time compliance is impossible because third party rights have been established
or because compliance would no longer make sense. The immigration authorities are a
notable exception to the rule: although many of the recommendations of the Equality

411 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law, No. 42(1)/2004,
Articles 18 and 26(1).

412 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law, No. 42(1)/2004,
Article 24(1).

413 Commissioner for Administration and Human Rights (2022), Report of the Commissioner for Administration
and Protection of Human Rights regarding discriminatory treatment of retired regular members of the
Cyprus Union of Journalists, due to the deprivation of the right to vote (‘Ek8ean EmiTponou AIQIKNOEWGS KAl
lpooragiac AvBpwnivwv AIKaiwudTwVv avapopikd LE JIGKPITIKI) UETAXEIPION TwV oUVTA&IoOUXWY TAKTIKWV
UeA@V NG Evwong SuvtakTwV KUnpou,Eveka Tng 0TEPNONG Tou dIKAIWUAToG ToU ekAgyeaBai), 18 November
2022.

414 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law, No. 42(1)/2004,
Article 23.

415 Term used in Section 146 of the Cypriot Constitution, which sets out the procedure for judicial review of an
administrative act.

416 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law, No. 42(1)/2004,
Article 33.
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Body/Ombudsman are directed against this body, compliance is very rare whilst letters,
warnings and notices are ignored, as often noted by the Equality Body.

The findings and reports of the Equality Body must be communicated to the Attorney
General, who will in turn advise on the adoption or not of appropriate legislative or
administrative measures, taking into account the state’s international law obligations. The
Attorney General will at the same time prepare legislation for the abolition or substitution
of the relevant legislative provision. The findings of the Equality Body are also
communicated to the House of Representatives.

There are also penal remedies against discrimination. With the adoption of the ICERD, as
well as with the subsequent amendments (Law 11(III)/92 and Law 28(III)/99), Cyprus
established, in conformity with a recommendation of the Committee on the Elimination of
Racial Discrimination, a number of offences relevant to combating racism and intolerance,
e.g. incitement to racial hatred; participation in organisations promoting racial
discrimination; public expression of racially insulting ideas; and discriminatory refusal to
provide goods and services. The scope of this latter provision*!” is stated to extend to
goods or services supplied by a person in the course of his or her profession, but it is not
defined any further and may thus be presumed to apply to, inter alia, health, education
and training.

As a result of these amendments, it is no longer necessary for the incitement to racial
hatred to be intentional for the corresponding offence to be committed; in addition, for the
refusal to provide goods and services to constitute an offence, it is no longer necessary
that race be the sole ground of discrimination.4!® Article 51A of the Criminal Code
(Cap. 154) provides that whoever publicly and in any way ‘procures the inhabitants to acts
of violence against each other or to mutual discord or foments the creation of a spirit of
intolerance is guilty of a misdemeanour and is liable to imprisonment of up to twelve
months or to a fine.’4'?

The Law Ratifying the Additional Protocol to the Convention on Cybercrime concerning the
Criminalisation of Acts of Racist or Xenophobic Nature committed through Computer
Systems*20 also creates a number of criminal offences, each of which is punishable with a
prison sentence of up to five years and/or a fine of up to EUR 34 176.35 (CYP 20 000):

- Article 4 criminalises the dissemination of racist and xenophobic material through a
computer system;

- Article 5 criminalises racially and xenophobically motivated threats disseminated
through a computer system;

- Article 6 criminalises racist and xenophobically motivated insults;

- Article 7 criminalises the denial, gross minimisation, approval or justification of
genocide or crimes against humanity;

- Article 8 criminalises the aiding and abetting of any of the crimes provided for in
Articles 4-7 of the law.

417 Law Ratifying the International Convention on the Elimination of All Forms of Racial Discrimination
N. 28(II1)1999, Article 2A(4).

418 | aw Ratifying the International Convention on the Elimination of All Forms of Racial Discrimination
N. 28(1I1)1999, Article 2A (4): ‘Any person who supplies goods or services by profession and refuses such
supply to another by reason of his racial or ethnic origin or his religion, or who makes such supply subject to
a condition relating to the racial or ethnic origin or to the religion of a person is guilty of an offence and is
liable to imprisonment not exceeding one year or to a fine not exceeding four hundred pounds or to both
such punishments’ (about EUR 6 700).

419 Criminal Code (fToivikog Kwdikag) Cap. 154, Article 51A. Available at
http://www.cylaw.org/nomoi/enop/ind/0_154/section-sc53450b99-ae78-4921-a120-4fdd2ae92654.html.
The fines are up to EUR 1 708 (CYP 1 000) for individuals and EUR 5 126 (CYP 3 000) for legal persons.

420 L aw Ratifying the Additional Protocol to the Convention against Cybercrime concerning the Criminalisation of
Acts of Racist or Xenophobic Nature committed through Computer Systems N. 26(III)/2004.
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There are no distinctions as to sanctions in the private and the public domain, at least in
the legislation; nor does the law make any differentiation as to the sanctions within and
beyond employment.

Under Law 134(I)/2011, which transposes the Framework Decision on Combating Hate
Crimes through Criminal Law, a person who wilfully and publicly disseminates and publicly
incites violence or hatred directed against a group of persons or a member of a group of
persons defined by reference to race, colour, religion, descent or national or ethnic origin,
in @ manner that disturbs public order or which is of a threatening, abusive or insulting
character, is guilty of an offence and, if convicted, is subject to a penalty of imprisonment
not exceeding five (5) years or to a fine not exceeding ten thousand euro (EUR 10 000) or
to both such sentences. The same sanctions apply to other offences created by this law,
such as the approval or denial or gross minimisation of crimes of genocide, crimes against
humanity and war crimes.4?!

In April 2017, a law was adopted introducing the motivation of prejudice as an aggravating
factor in measuring the sentence to be imposed.*?2 The new provision vests the court with
the power (but falls short of imposing a duty) to take into account as an aggravating factor
when measuring a sentence, the motivation of prejudice against persons discriminated
against on the basis of race, colour, national or ethnic origin, religious or other beliefs,
genetic origin, sexual orientation or gender identity. The Attorney General’s officer who
attended the parliamentary sessions preceding the adoption of the bill insisted that the
imposition of a legal duty on the judge to take any factor into account was an unlawful
interference by the legislature in the work of the judiciary and amounted to an infringement
of the principle of separation of powers. The doctrine of separation of powers is strictly
adhered to by the judicial system, with judges often invoking it in order to implement laws
that contain discrimination.4?3 Following the Equality Body’s intervention during the
deliberations,*?* the grounds of religion or other belief, genetic origin, sexual orientation
and gender identity were added to race, colour, national and ethnic origin.*?®* The ground
of disability was not added and is conspicuously missing from the list. The national
confederation of disability organisations was not invited to the consultation nor was it asked
to present its views.

Oddly enough, since the above amendment was adopted, the only case examined by a
court in which an offence was committed against vulnerable persons concerned the ground
of disability. The case was initiated by the police, who prosecuted three women working at
a special education unit as teacher, speech therapist and escort, for physically abusing
children with learning difficulties. Two out of the three accused persons were convicted
only of common assault and the third was acquitted. The judgment made no mention of
the perpetrators’ motive.4%¢ It is common in Cyprus for the racist motive to go undetected

421 Law on the Combating of Certain Forms and Expressions of Racism and Xenophobia through Criminal Law
(O Mepi TnG KaranoAéunong Opiouevwv Moppwv kai EkKdnAwoewv Paroiouou kai Zevo@poBiag LEow Tou
Moivikou Aikaiou Nopog) N. 134(1)/2011. Available at www.cylaw.org/nomoi/enop/non-
ind/2011 1 134/index.html.

422 Criminal Code, Cap. 154, Article 35A. Available at http://cylaw.org/nomoi/enop/ind/0 154/section-
scde3d14ed-0504-9514-76e1-fe915820bc72.html.

423 Supreme Court, Appeal Jurisdiction, Michael Raftopoulos v. Republic of Cyprus, Appeal No. 3/2012, 10
October 2017.

424 Commissioner for Administration and Human Rights, Note submitted to the meeting of the Parliamentary
Legal Committee on 15 February 2017 on ‘Hate Crimes’ (Ynouvnua nou unoBAnBnke os ouvedpiaon TnG
KoivoBouAeuTikng Emitponng Nouikwv, oTic 15/2/2017, ue 6gua «Adiknua Miooug»). Available at
www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/00C52AB1AD771083C22580DB00322DE6?0pen
Document.

425 parliamentary Legal Committee (2017), Complementary report of the Parliamentary Legal Committee on the
bills Law Amending the Criminal Code (No. 4) of 2016 and Law on combating certain forms and expressions
of racism and xenophobia through Criminal Law (Amendment)(No. 2) of 2016, 20 March 2017. Available at
www?2.parliament.cy/parliamentgr/008 5h/008 05 4951.htm.

426 District Court of Paphos, Paphos Police Director v. Chrystalla Heracleous, Sophia Savvidou and Ioanna
Nicolaou, Case No. 9214/13, 31 October 2017. Available at www.cylaw.org/cgi-
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or simply unaddressed by the prosecuting authorities, who tend to charge assailants with
offences of the penal code, ignoring the inherent but nevertheless apparent racist motive.

b) Compensation - maximum and average amounts

In Cyprus, there is no ceiling on the maximum amount of compensation that can be
awarded. In general, however, compensation awarded by Cypriot courts tends to be very
low compared to compensation awarded by other national courts. With just one court
decision awarding damages in over 16 years*?” since the directives were transposed, it is
not possible to draw conclusions on judicial trends as regards the compensation amounts
awarded. The most widely used procedure in Cyprus to contest discriminatory acts of the
public administration is the judicial review under Article 146 of the Constitution, which
leads only to the annulment of the act and not to the awarding of compensation.

C) Assessment of the sanctions

The Equality Body is not empowered to award compensation. Since the anti-discrimination
directives were transposed, the court has awarded compensation for discrimination in only
one case, that of Avgoustina Hadjiavraam v. Cooperative Credit Corporation of Morphou.
The claimant, whose job application at the respondent bank was declined due to her age,
was not awarded compensation at first instance, as the Labour Disputes Tribunal claimed
lack of jurisdiction. The tribunal nevertheless proceeded to give its reasoning on the merits
of the case. On the issue of measurement of compensation, the tribunal found that the
sum of EUR 1 500 would be appropriate as this represents three months’ salary that would
have been paid to the applicant had she been hired. In order to arrive at this conclusion,
the tribunal relied on the CJEU decision in Draehmpaehl [1997], C-180/95, ECR 1-2195.
This decision established that three months’ salary is sufficient to satisfy the three
preconditions that the amount of compensation awarded must satisfy (essential protection,
deterrent and proportional to the damage) in those cases where the candidate would not
have been hired even in the absence of age discrimination. Upon appeal, the Supreme
Court endorsed the tribunal’s measurement of compensation and awarded the appellant
the equivalent of three months’ salary, amounting to a total of EUR 1 500, because, as it
had established, the applicant would not have been hired for this post even in the absence
of the age discrimination in the advertisement.428

In the absence of a body of case law on discrimination and awards of damages where
discrimination was the operative factor, it is not possible to make a final assessment as to
whether or not the sanctions are adequate, effective, proportionate and dissuasive. The
law does not provide for ‘punitive damages’ to be paid by the perpetrator to the victim to
act as (a) a disincentive for offenders and (b) an incentive for victims to complain (and in
particular as an incentive for lawyers to specialise). It is safe to state, however, that the
sanctions that the Equality Body is allowed to levy are too low to have any dissuasive
effect, which may account for the fact that they have never been used. In one of the
instances where the Equality Body issued a warning that it would impose sanctions -
further to a decision by the public university to offer only online classes to unvaccinated

bin/open.pl?file=apofaseised/poin/2017/4220170380.htm&qgstring=%EA%EQ%ED%E7%F4%F1%2A%20an
d%20%F0%F1%EF%EA%E1%F4%E1%EB%E7%F8%-2A.

Appeal Court, Avgoustina Hajiavraam v. The Cooperative Credit Company of Morphou (AuyouoTiva
XatinaBpady v. Suvepyatikn MoTtwTtikn ETaipeia Moppou), Appeal No. 287/2008, 11 July 2011. Available at
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 1/2011/1-201107-287-
08.htm&qgstring=%E1%F5%E3%EF%F5%F3%F4%E9%ED*.

Appeal Court, Avgoustina Hajiavraam v. The Cooperative Credit Company of Morphou (AuyouoTiva
XatinaBpadu v. Zuvepyatikn MotwTikn Etaipeia Moppou), Appeal No. 287/2008, 11 July 2011. Available at
http://www.cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 1/2011/1-201107-287-
08.htm&gstring=%E1%F5%E3%EF%F5%F3%F4%E9%ED*.
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students*?® — the university ignored the recommendation and the Equality Body did not
proceed to issue the binding recommendation it had threatened to issue. This may be
attributed to the fact that, within weeks of the Equality Body’s decision, the court endorsed
the university’s decision to exclude unvaccinated teachers from the classroom as
proportionate and reasonable given the circumstances of the pandemic.43°

429 Commissioner for Administration and Human Rights as Equality and Non-discrimination Body (2021), Report
regarding the protocol of the Cyprus University of Technology on the manner of conducting lessons during
the autumn semester of 2021 (Ek8g0n ava@opikd e 1o npwTokoAAo TEMAK yia Tov Tporno dieaywync
HadbnudTtwv kard 1o @Bivonwpivo g&dunvo Tou €Toug 2021), Ref A/P 183/21 et al, 16 December 2021. A
court decision in January 2022 evaluated this particular measure as reasonable and rejected an application
to set it aside: Administrative Court, Union of Academic Personnel at the Cyprus University of Technology
SAP-TEPAK v. Cyprus University of Technology (SuvTexvia akadnuaikou npoowmnikou TexvoAoyikou
Maveniornuiou Kunpou (SAM-TEMAK) v. TexvoAoyiko Maveniornuio Kunpou), Case No. 1108/2021,
ECLI:CY:DD:2022:24, 26 January 2022.

430 Administrative Court, Union of Academic Personnel at the Cyprus University of Technology SAP- TEPAK v.
Cyprus University of Technology (Suvrexvia akadnuaikou npoowmnikou TexvoAoyikou lMaveniornuiou Kunpou
(ZAM-TEMNAK) v. TexvoAoyiko Mavemornuio Kunpou), Case No. 1108/2021, ECLI:CY:DD:2022:24, 26
January 2022.
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7 BODY FOR THE PROMOTION OF EQUAL TREATMENT (Article 13
Directive 2000/43)

7.1 Body designated for the promotion of equal treatment irrespective of
racial/ethnic origin according to Article 13 of the Racial Equality Directive

When the equality acquis was transposed in 2004, the legislator appointed the Office of
the Commissioner for Administration (commonly referred to as ‘the Ombudsman’) as the
national Equality Body, purportedly in compliance with Article 13 of the Racial Equality
Directive.*3! The services of the Equality Body are free of charge and accessible to all
provided they are the victims of discrimination themselves; since 2017 the Equality Body
no longer accepts complaints from persons who are not the victims which has undermined
investigations into possible discrimination against victims who are unidentified,
underprivileged, uninformed or choose to remain anonymous. Under its mandate as
monitoring body for the CRPD, the ombudsman’s website offers links to Greek websites for
accessible formats of the text of the CRPD. The laws transposing the equality acquis are
posted in word format, thus accessible to persons reading Braille, however all amendments
to any laws and other content produced by the institution since 2017 are in pdf format and
therefore not accessible to blind persons. The procedure for filing an on-line complaint is
not fully accessible to persons with visual disabilities, nor is it available in an easy-to-read
format. The building where the institution is housed is partly accessible by wheelchair from
the controlled back entrance, as the ramp of the front entrance is too steep. KYSOA, the
confederation of disability organisations, reported being excluded from consultations
involving disability matters and its representatives never visited the building.

The institution is better known to the public at large in its capacity as ombudsman rather
than as equality body and receives few complaints for discrimination compared to its other
mandates. Vulnerable populations such as the Roma community, asylum seekers and
migrants do not file complaints.

7.2 Political, economic and social context of the designated body

Since its inception in 2004, the Equality Body has invariably been understaffed and
underfunded. Its multiple mandates (NHRI, Independent Authority for the Prevention of
Torture, monitoring body for the implementation of the Return Directive, monitoring body
for the implementation of the CRPD) and insufficient resources have led to long delays in
examining complaints, often leaving victims without an effective redress because third
party rights are established in the meantime and the statute of limitations has expired.
The allocated budget concerns all the authorities operating from within the Ombudsman’s
office and not only the Equality Body and not only non-discrimination issues; there are no
members of staff allocated exclusively to the Equality Body or exclusively to non-
discrimination. For more than a decade after the Equality Body’s inception, other than the
limited resources allocated to this body, there was never any reason to suspect political
hostility to or interference in the work of this body.

According to the Ombudsman Law, the only requirements needed for a person to be
appointed as Ombudsman are to be aged 35+, to be of ‘recognised education and
experience’ and of ‘highest moral standard’; contrary to the Venice Principles, no human
rights expertise is required.**? Furthermore, the appointment procedure set out in the
Ombudsman Law provides for the selection of a candidate by the President of the Republic
without a public call and as such the law does not comply with the Venice Principles, which
require a public call and criteria to encourage a wide range of suitable candidates with

431 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law (O lMepi
KatanoAéunong ®UAETIKwY kal AAAwv poppwv Aiakpioewv Nouog (Enitponog) Nopog), No. 42(1)/ 2004.
Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 42/full.html.

432 Laws on the Commissioner for Administration (Or nepi EmTponou Aioikrioswg Nopor), N. 3/1991, Article 3(1).
Available at www.cylaw.org/nomoi/enop/non-ind/1991 1 3/full.html. Section 3(1).
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human rights expertise.*33 The equality body law did not set any additional eligibility
conditions as regards the expertise or independence of the person who would serve as
head of the Equality Body. According to the legal framework, there is no need for the head
of the Equality Body to have any equality-related expertise or experience.

In March 2017, the President of Cyprus proposed the appointment of a junior state
prosecutor as the new Ombudsman. The information available at the time did not indicate
that she had any prior experience or involvement in human rights or anti-discrimination.
The selection raised objections from NGOs, journalists and political parties because of her
lack of prior engagement with equality and fundamental rights in general and due to her
family links with a group of large media outlets. They described her appointment as highly
political and the result of nepotism on the part of the President of the Republic, who,
through this appointment, appeared to be seeking to secure the support of the media group
to which the appointee is related, in the upcoming presidential election in 2018.43* The
President’s nominee for the post was approved by Parliament by a narrow majority. Since
2017, the Equality Body appears to have minimised its activity relating to the legal non-
discrimination framework and important statistical data and reports have been removed
from the institution’s website. There is no longer any statistical data in the public sphere
relating to the period before 2017, as the annual reports for previous years have been
removed from the institution’s website. In 2019 the Ombudsman issued a press statement
in response to criticisms from a Member of Parliament about her refusal to examine a
complaint about an incident of racial harassment. The Ombudsman’s response clarified
that there is no longer an Anti-discrimination Authority or Equality Authority, ‘as wrongly
believed by some people’, but merely an extension of the mandate of the Ombudsman to
cover ‘discrimination and human rights violations’. The Ombudsman indicated that the
reference to these two authorities on the website of the Ombudsman’s office was merely
indicative of the scope of the subject and her responsibilities.*3>

In June 2019, ECRI published its conclusions on the implementation by the Cypriot
Government of the recommendations issued by ECRI in June 2016.43% ECRI's conclusions
expressed concern over the fact that the Ombudsman had not carried out any activities
aimed at supporting vulnerable groups or communication activities and has not issued any
publications or reports, including annual reports, or recommendations on discrimination
issues since 2016.%37 ECRI stated that it will follow up on these matters in its sixth
monitoring cycle. In response, the Ombudsman rejected ECRI’s criticisms, arguing that it
had carried out an information campaign targeting the police regarding human rights
violations and that it participates in a project regarding awareness of homophobia at
schools.*3® She added that the annual report for her office for the year 2017 had been
published and that the preparation for the 2018 report was under way.** However, by the
end of 2019, it had not yet been published.

433 Council of Europe (2019), Principles on the protection and promotion of the Ombdusman institution ("The
Venice Principles”), adopted by the Venice Commission at its 118th Plenary Session, Venice, 15-16 March
2019, paras. 7 and 8.

434 Cyprus Mail (2017) ‘Our View: Irony of ombudsperson’s appointment for no other reason than close family
ties to president’, in Cyprus Mail, 22 March 2017. Available at http://cyprus-mail.com/2017/03/22/view-
irony-ombudspersons-appointment-no-reason-close-family-ties-president/; ‘Opposition parties remain tight
lipped over approval for new Ombudsman’, in Cyprus Mail, 21 March 2017. Available at http://cyprus-
mail.com/2017/03/21/opposition-parties-remain-tight-lipped-approval-new-ombudsman/.

435 Ombudsman (2019), ‘Statement by the Commissioner for Administration and Human Rights’ (Avakoivwon
Ermtponou Aioiknoewc kai Mpooraciac AvBpwnivwv Aikaiwudtwv), press release, 25 April 2019.

436 Council of Europe, European Commission against Racism and Intolerance (ECRI) (2009), ECRI Conclusions
on the impelemtation of the recommendations in respect of Cyprus subject to interim follow up, Strasbourg,
Council of Europe, 6 June 2018.

437 The footnote to the ECRI report contained the following broken link from the website of Equinet:
http://equineteurope.org/author/cyprus ombudsman/.

438 The project is ‘HOMBAT'. The partner for Cyprus is the NGO ‘Accept LGBT Cyprus'.

439 Omegalive (2019), ‘The Commissioner for Administration rejects the ECRI references to her office’ (H
EniTponog Aioiknosws anoppintel 1iG ava@opes ECRI yia 1o [pageio 1ng), 6 June 2019.
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ECRI relied solely on data available on the website of Equinet and missed the fact that the
annual reports for the years 2015-2016 have also not been issued. The statistical data that
used to be included in the annual reports is no longer published and the last comprehensive
statistical record available is for the year 2014. The annual reports of the Ombudsman for
the years 2017, 2018 and 2019 include equality statistics for those years that are very
poor compared to previous years. The reports set out summaries of cases (on transphobic
conduct, ethnic discrimination, racial profiling, gender and sexual harassment) without
specifying whether the list is exhaustive. For all the cases listed, there is no legal analysis
based on laws transposing the equality acquis and no clear position is taken. The activity
reports for the years 2017-2019 issued by the Equality Body do not contain any statistical
data.

The statistical record in the Equality Body’s annual report for 2020 reported 11 complaints
relating to ‘harassment’ (without specifying the ground), 10 complaints relating to
disability,**® 9 complaints relating to national origin, 5 complaints relating to ‘bullying’
(without mentioning the ground), 3 complaints relating to age discrimination, 2 complaints
relating to racial or ethnic origin and 1 complaint relating to sexual orientation
discrimination.*** The annual report provides summaries of only four discrimination
complaints falling under the scope of the two equality directives: a complaint against the
Ministry of Education’s decrees regarding the return to school of children with disabilities
in 2020; the evaluation of a dyslexic woman for the purpose of inclusion in the waiting list
of teachers waiting to be appointed in public education; the use of masks at schools by
children with disabilities in 2020; and the failure to provide reasonable accommodation to
a candidate with a disability who was sitting exams for a promotion at work. None of these
complaints were examined through the lens of the equality legislation; instead, reference
is made to the regulatory framework for combating racism in football, the penal code
provision against homophobic and transphobic hate speech, the CRPD, the law regulating
the operation of private schools, and other issues. There was no reference in the report to
the other complaints listed in the statistical record.

In its 2021 session, the Global Alliance of National Human Rights Institutions’ (GANHRI)
Sub-Committee on Accreditation (SCA) decided to defer the review of the Ombudsman as
NHRI, flagging as an issue of concern the current framework for the appointment of the
Ombudsman, which is not sufficiently broad or transparent. The appointment framework
does not require the advertisement of vacancies; does not establish clear and uniform
criteria to assess the merit of eligible candidates; and does not promote broad consultation
or participation in the application, screening, selection or appointment process. The Sub-
Committee stressed that a process ensuring merit-based selection was necessary to
safeguard the independence of and public confidence in the leadership of the NHRI. It
encouraged the Ombudsman to advocate for a process that:

(a) publicises vacancies broadly;

(b) maximises the number of potential candidates from a wide range of societal groups
and educational qualifications;

(c) promotes broad consultation and participation in the application and appointment
process; and

(d) assesses applicants on the basis of pre-determined objective and transparent
criteria.*4?

440 On the Ombudsman’s website, there are four disability-related reports for 2020, all of which were issued in
the Ombudsman’s capacity as both Equality Body and monitoring body for the CRPD. Two of them dealt with
complaints from 2017 about reasonable accommodation in exams. The third report dealt with a self-initiated
investigation into the issue of escorts for students with disabilities. The fourth related to a complaint from
2017 about a home for older people which had withheld a wheelchair from a resident with disabilities due to
non-payment of residence fees.

441 Ombudsman (2021), ‘ETnoia EkBeon 2020, ®opeag IodTnTag kar KatanoAéunong Twv Alakpicewv’ (Annual
Report 2020 of the Equality Body), 20 January 2022.

442 Global Alliance on National Human Rights Institutions (2021), Report and Recommendations of the Virtual
Session of the Sub-Committee on Accreditation (SCA), 14-2402021, p.35.
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In June 2022 a bill was presented to Parliament by the Ministry of Justice proposing to
amend the law regulating the ombudsperson’s appointment, by limiting the terms of office
to a maximum of two six-yearly terms. The justification report which accompanied this bill,
referred to the SCA accreditation process and the deferral of the evaluation of the Cypriot
ombudsperson, claiming that the proposed bill would bring national law in line with the
Paris and Venice Principles. The justification report did not address the other requirements
set by the SCA, as listed above under (a)-(d) above, which were not addressed by the bill.
The bill was adopted by the House majority.#4* The main opposition party asked for the
term to be extended to seven years and be limited to one single term, but this did was
rejected by the House majority. During the House plenary session which debated the
aforesaid bill, the Ombudsperson told parliament that regulations would be issued by the
Council of Ministers to regulate the other issues raised in the SCA report. The Council of
Ministers subsequently announced that it proceeded with the institutionalisation of the
informal procedure currently in place for the selection and appointment of the person to
serve as ombudsperson. The procedure involves the selection of the person by the Council
of Ministers, who will then recommend the person selected to the President of the Republic
for appointment.*** There was no mention of the open vacancy and merit-based
appointment process required by the SCA.

In its October session, the SCA of the Global Alliance of National Human Rights Institutions
recommended that the re-accreditation of the Cypriot NHRI with “A” status, without any
explanation or reference to the prerequisites it had set in its 2021 report.*** The report
mentions that the Ombudsman has management and control over its allocated budget but
points out that this is not sufficient to enable the recruitment of senior members of staff
needed to adequately carry out the institution’s mandates; and that the Ombudsman
informed the SCA about its intention to set up an advisory committee that will include civil
society organisations working on the rights of the LGBTI community, persons with
disabilities, women and other groups. The SCA report encouraged the Ombudsman to seek
cooperation with a wide range of human rights defenders, but made no reference to the
need to improve the framework of appointment of the ombudsman and the need to recruit
staff members reflecting the diverse segments of society, as per its 2021 report. By end of
2022 the Ombudsman had not set up the civil society advisory body.*4¢

7.3 Institutional architecture

In Cyprus, the designhated body is established under the Combating of Racial and Some
Other Forms of Discrimination (Commissioner) Law and forms part of a body with multiple
mandates, i.e. the Ombudsman.

The designated body shares an office, budget and staff with the Ombudsman, the NHRI,
the independent authority against torture, the independent mechanism for compliance with
the CRPD, the Gender Equality Directives and the Return Directive

There is no specific structure in the Ombudsman’s office as regards the organisation and
execution of its various functions. Most of the staff members perform functions for many
different mandates. Between 2004 and 2016, the equality mandate was shared between

443 Cyprus, The Commissioner of Administration (Amendment) Law of 2022 [O nepi EmiTponou AIOIKOEWS
(Tpononointikdg) Nopog Tou 2022]

444 Cyprus, Press and Information Office (2022), Written statement by the Deputy Government Spokesperson
on Decisions of the Council of Ministers (Fpantn dnAwon Tn¢ AvanAnpwtpiac KuBepvnTikng EKAPOOWNnou KAag
NioBn¢ Mapigivou yia Ano@doeig Tou Yroupyikou SuuBouliou) 28 June 2022.

445 Global Alliance of National Human Rights Institutions (GANHRI)(2022), ‘Report and Recommendations of the
Session of the Sub-Committee on Accreditation (SCA)’, Geneva 03-07 October 2022, pp. 14-15.

446 After the cut off date, the government announced a vacancy for the post of the ombudsman, with the sole
criteria being Cypriot nationality, being aged 35+ and of moral character. Around 20 persons applied for the
post, including the current Ombudsman. In April 2023, the Council of Ministers announced its decision to re-
appoint the current Ombdusman, without a merit-based justification. The appointment is subject to approval
by parliament.
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two departments: the Anti-discrimination Authority and the Equality Authority. The former
would deal with all grounds in the non-employment field and the latter would deal with all
grounds in the employment field plus gender. Up until 2017, much of the activity involved
dealing with complaints. The setting of priorities was therefore essentially driven by the
grounds on which the complaints were submitted. In recent years, the majority of reports
published by the Ombudsman are self-initiated investigations or standard anniversary
statements which are content-wise irrelevant to the equality directives. Most of the officers
previously staffing these two departments would also perform work related to other
mandates. Under the current Ombudsman, the two separate departments seem to have
been abolished,**” and the equality and non-discrimination legal reasoning is no longer
prominent in the reports.

The organisation of the various authorities operating from the Ombudsman’s office and the
priorities of the office varied from period to period. From the number of decisions issued
and the activities and interventions undertaken over the years, it is possible to assume
that the equality mandate was a dominant feature on the agenda of the Ombudsman’s
office between 2004 and 2016. From 2013 onwards, disability-related complaints were
handled in its capacity as monitoring body for the CRPD. Since April 2017, apart from a
couple of reports where the reasonable accommodation provisions of the disability law are
cited in combination with the CRPD, very few equality-related decisions applying the anti-
discrimination legal framework have been issued nor have any other such interventions or
activities taken place.**®

Although the Ombudsman as an institution was visible and well known, its mandate as
Equality Body was lesser known and often subsumed under the institution of the
Ombudsman. Very few awareness campaigns have been carried out since its inception. In
its capacity as monitoring body for the CRPD, it carried out an awareness campaign in
November 2016 about accessibility for persons with disabilities to voting in elections;44° in
January 2017, it joined a public event about the functions and mandate of independent
public bodies; up until 2016 the opening statement in various press releases might state
that the Ombudsman was intervening in her capacity as national anti-discrimination body,
without explaining the mandate of this body.%° The fact that the Equality Body is not
sufficiently known to vulnerable groups was flagged as an issue of concern by both ECRI*>!
and the Advisory Committee on the FCNM,4>2

7.4 Status of the designated body - general independence and resources
a)  Status of the body
- Separate or other legal status or personality: The Equality Body is one of the
mandates of the Ombuds institution and does not have its own status or personality.

- Selection of governing body: There is no governing body, only one person (the
ombudsman) determines the agenda and governs the operation

447 Ombudsman (2019), ‘Statement by the Commissioner for Administration and Human Rights’ (Avakoivwon
Ermtponou Aioiknoewc kai Mpooraciac AvBpwnivwv Aikaiwudtwv), press release 25 April 2019.

448 For details, see the list of reports published on the Ombudsman’s website at
www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/index new/index new?OpenForm.

449 More details about this campaign can be found on the Ombudsman’s website at
www.ombudsman.gov.cy/Ombudsman/Ombudsman.nsf/All/2389075348778297C225807B004A7443?0penD
ocument.

450 See, for instance, media Article from 2015 at
www.ombudsman.gov.cy/Ombudsman/Ombudsman.nsf/All/7AB70C2CFOC1C96842257EA60028554D/$FILE/
alitheia 5 8 15.jpg.

451 ECRI, Council of Europe (2016), Report on Cyprus, Fifth monitoring cycle, 7 June 2016. Available at
www.coe.int/t/dghl/monitoring/ecri/country-by-country/cyprus/CYP-CbC-V-2016-018-ENG.pdf.

452 Council of Europe, Advisory Committee on the Framework Convention for the Protection of National
Minorities (2015), Fourth Opinion on Cyprus, 2 November 2015. Available at
http://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680483b
48.

90


http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/C9564C0C48A8033AC225827F00276D77?OpenDocument
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/C9564C0C48A8033AC225827F00276D77?OpenDocument
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/index_new/index_new?OpenForm
http://www.ombudsman.gov.cy/Ombudsman/Ombudsman.nsf/All/2389075348778297C225807B004A7443?OpenDocument
http://www.ombudsman.gov.cy/Ombudsman/Ombudsman.nsf/All/2389075348778297C225807B004A7443?OpenDocument
http://www.ombudsman.gov.cy/Ombudsman/Ombudsman.nsf/All/7AB70C2CF9C1C96842257EA60028554D/$FILE/alitheia_5_8_15.jpg
http://www.ombudsman.gov.cy/Ombudsman/Ombudsman.nsf/All/7AB70C2CF9C1C96842257EA60028554D/$FILE/alitheia_5_8_15.jpg
http://www.coe.int/t/dghl/monitoring/ecri/country-by-country/cyprus/CYP-CbC-V-2016-018-ENG.pdf
http://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680483b48
http://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680483b48

Country report - Non-discrimination — Cyprus - 2023

- Sources of funding: the state budget

- Powers to recruit and manage staff: As of December 2022 the Ombudsperson will
set the exam that the applicants must take as part of the recruitment process.

- Accountability: The ombudsperson submits the body’s annual reports to the
President of the Republic and the parliament. The binding decisions issued by this
body can only be challenged in court.

The Equality Body is one of the mandates of the Ombudsman but does not have a distinct
legal personality. In order to comply with Article 13 of the Racial Equality Directive, the
Ombudsman was afforded a mandate to combat discrimination. This mandate goes well
beyond the minimum required by Article 13 and includes all grounds in all fields.

The Equality Body does not have a governing body. It is headed by whoever acts as
Ombudsman, appointed by the President of the Republic and approved by a parliamentary
majority for a term of six years.*3 The mandate of the Equality Body and of the
Ombudsman’s office in general does not involve reporting to an independent organisation;
its only reporting duties are to the President of the Republic and to Parliament. During the
term of service, the Ombudsman can only be dismissed in the same way as Supreme Court
judges are dismissed.*** According to the Cypriot Constitution, a Supreme Court judge is
appointed as a permanent member of the judicial service until they reach the age of 684>
and may only ‘be retired’#>® as a result of a mental or physical incapacity or infirmity that
would render them incapable of discharging their duties. They may also be dismissed on
the ground of misconduct.4>’

The Equality Body does not have its own budget; its expenses form part of the
Ombudsman’s budget. The budget for the Ombudsman’s office comes from the state
national budget. The Equality Body shares office premises, personnel and the person at
the top of the hierarchy, which is the same for both bodies.

There is no special budget allocated to the Equality Body mandate of the Ombudsman. The
Equality Body functions are not seen as distinct from the other mandates of the
Ombudsman; most Equality Body decisions are designated as being at the same time
decisions of the other mandates and there is no personnel specifically designated for the
Equality Body mandate.

The Ombudsman lacks the power to appoint its own staff including the staff members
acting as the Equality Body; its staff members are civil servants recruited through the
procedure followed for all civil servants; from 2022 onwards civil servants must take an
exam set up by the Ombudsman as a prerequisite for recruitment.

The Ombudsman is in theory an independent officer and is not answerable to any other
body, although it is required to submit an annual activity report to the President of the
Republic and the House of Representatives. No discussion on the substance of the report
ensues the submission of the report to Parliament; the practice is for the Ombudsperson
to submit it together with a brief description of the main findings without a discussion.
While MPs do have the possibility to question the contents of the report, they do not
necessarily get a substantiated response from the OmbudspersonHowever, in spite of the
nominal framing of independence, the Ombudsman is appointed by the executive with a
majority vetted by Parliament, the required qualifications are vague, there is no provision

453 Law on the Commissioner for Administration, N. 3/1991, Article 3(1).

454 Law on the Commissioner for Administration, N. 3/1991, Article 3(7).

455 The Constitution of the Republic of Cyprus (To Suvrayua Tng Kunpiakng Anuokpariac), Article 7(1). Available
at www.cylaw.org/nomoi/enop/non-ind/syntagma/full.html.

456 This is the term used in the official translation of the Cypriot Constitution. Presumably, it means ‘be obliged
to retire’.

457 The Constitution of the Republic of Cyprus, Articles 7(3) and 7(4).

91


http://www.cylaw.org/nomoi/enop/non-ind/syntagma/full.html

Country report - Non-discrimination — Cyprus - 2023

precluding politically exposed persons or conflicts of interest and no accountability
procedures.

b) Independence of the body

The law setting up the Equality Body (42(1)/2004) does not expressly provide for the
independence of this body; however, this is implied from several provisions that essentially
give the power and obligation to the body to apply and implement the obligations
undertaken by the Republic under the EU acquis as well as under international law. The
law governing the duties and powers of the Ombudsman#® provides that the Ombudsman
is not allowed to hold any other office or carry out any other work for remuneration.*>°
Article 4(2) of the same law provides that the members of staff of the Ombudsman’s office
are civil servants, to be appointed in accordance with the Law on Civil Service. The fact
that the body lacks the power to choose its own members of staff has attracted criticism
from ECRI*®® and the Advisory Committee on the FCNM.46! Another issue potentially
affecting its independence is the fact that its entire budget is provided by and dependent
upon the Government. But perhaps the most crucial weakness as regards the institution’s
independence is the fact that the Ombudsman (and head of the Equality Body) is selected
and appointed by the President of the Republic, subject only to parliamentary majority
approval, without an open call and without consideration of other candidates. The current
Ombudsman no longer appears to be implementing the mandate granted by the equality
acquis, makes no public interventions on important issues in the public sphere and does
not issue reports, decisions or statistics with regard to the anti-discrimination framework.

C) Resources

-  The annual budget of the body: The Ombudsman’s budget for 2018 was
EUR 1 777 000 and for 2019 EUR 1 988 000. For 2020, 2021 and 2022 the
approved ceiling was EUR 2 200 000 annually.462

- The share of the annual budget dedicated to the equality body mandate: There is
no definitive share of the budget allocated to the equality body mandate.

- The total number of staff of the body: 24 permanent staff members, two officers
seconded by another authority, the Commissioner herself, ten secretaries, two
messengers and a cleaner.

- The number of staff dedicated to the equality body mandate: There is no fixed
personnel assigned exclusively to the equality mandate

7.5 Grounds covered by the designated body

The grounds which the Equality Body has a mandate to deal with are: racial/ethnic origin,
religion or belief, age, sexual orientation, disability, colour, political or other beliefs,
national origin, social descent, birth, wealth, social class, any ground whatsoever, all rights
guaranteed in ECHR and all its protocols, in the International Convention for the Elimination
of all forms of Racial Discrimination, in the Convention against Torture and other Forms of
Inhumane or Humiliating Treatment, in the International Covenant on Civil and Political
Rights and in the Framework Convention on the Protection of National Minorities. The
priorities as regards grounds are largely driven by the complaints submitted. In most years,
almost half of the complaints received were about gender discrimination, followed by
race/ethnicity/national origin. No up-to-date statistical records are available for the years
2015, 2016, 2018 and 2019. A very basic statistical record for 2017 was included in the

458 Although the Ombudsman is also the Equality Body, the reference here is to the Ombudsman only.

459 Laws on the Commissioner for Administration, N. 3/1991, Article 3(3).

460 The fourth ECRI report on Cyprus, published in 2011, states on p. 7: ‘The Office of the Commissioner for
Administration (Ombudsman) lacks sufficient human and financial resources and does not enjoy the
freedom to appoint its own staff.’

461 Council of Europe, Advisory Committee on the Framework Convention for the Protection of National
Minorities (2015), Fourth Opinion on Cyprus, 2 November 2015.

462 Ministry of Finance (2019), Circular letter no. 1591, File No. Y.0.13.23.003, 17 May 2019.
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Ombudsman’s annual report for that year (published in 2019). The statistical record for
the years 2004-2014 was recently removed from the Ombudsman’s website. In 2022, the
annual report for the Equality Body’s activities in 2020 was published, providing some basic
statistics for the year.4% This report included the following statistical data: 22 complaints
for sex discrimination; 11 complaints for harassment (no ground specified); 10 complaints
for disability discrimination; 9 complaints for national origin discrimination; 5 complaints
for bullying (no ground specified); 3 complaints for age discrimination; 2 complaints for
sexual harassment 2 complaints for racial or ethnic discrimination; and one complaint for
sexual orientation discrimination. A rate of 72% of complaints were directed against the
public sector and 28% against the private sector. Despite the fact that the number of
disability discrimination complaints were stated to be just 10, a separate statistical record
was presented just for disability showing both discrimination and other disability related
complaints related. This includes 72 complaints for sufficient standard of living, 24 for
education, 13 for accessibility of buildings, 11 for assessment of disability, 9 for
employment/vocational training, 8 for health, 6 for personal freedom, 5 for independent
living and social integration, 4 for “equality-Non-discrimination- Prejudices”, 3 for
accessibility to information, 2 for accessibility to public transport, 1 for access to justice, 1
for family and private life, 1 for legal capacity. The criteria used for determining which
complaints are discrimination related and which not are unclear.

At the time of writing, the annual reports for the years 2021-2022 were not published.
7.6 Competences of the designated body - and their independent exercise
a) Independent assistance to victims

In Cyprus, the designated body does not have the competence to provide court
representation or offer any advice to victims in relation to litigation, to their rights,
guidance about support structures or about any other matter. There is no provision for
assistance to victims to be exercised by any third parties. The only assistance it is
mandated to provide is the issuance of a report with recommendations, binding or not.

b) Independent surveys and reports

In Cyprus, the designated body does have the competence to conduct independent surveys
and publish independent reports on any matter within its competence concerning any
activity or practice in the public or private domain.464

Surveys are hardly ever commissioned by the Equality Body, the last one being several
years ago. However, the body carries out self-initiated investigations and publishes reports
on specific themes. This was not always performed in its capacity as Equality Body but the
subject was always relevant to equality or had an equality angle, e.g. the rights of intersex
persons; the transfer of a deceased Turkish Cypriot from police checkpoints; the
programme of teaching Greek as a second language to migrant pupils; the broadcasting of
a TV interview with racist content; detention for the purpose of deportation; the handling
of racist name-calling by the police; the police response to trafficking; asylum reception
conditions; and the situation of migrant domestic workers. Although there has been no
legislative change in the Equality Body’s mandate, the institution’s manner of operation
has changed in the past six years. The Equality Body does not engage in strategic planning
nor does it have a multi-annual programme setting out priorities or strategies.

463 Commissioner for Administration (2022), Annual Report for the year 2020, under Commissioner's mandate
to act as Equality Body.

464 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law, No. 42(1)/2004,
Article 44.
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C) Recommendations

In Cyprus, the designated body does have the competence to issue independent
recommendations on discrimination issues. General policy recommendations can also be
issued in response to individual complaints (see also 7.8.a below).

The Equality Body has a duty to make recommendations to the competent minister, the
Parliament and affected groups of persons regarding, inter alia, the amendment of any
legal provision or regulation that constitutes unlawful discrimination. The law empowers
the Equality Body to issue such recommendations either in its own right*®® or following a
specific complaint that has been referred to the Equality Body.

Issues pertaining to the Cyprus problem, such as discrimination against Turkish Cypriots
in various areas, have generally been treated with caution by successive Ombudspersons.
They have avoided addressing highly politicised issues, such as the access of Turkish
Cypriots to their properties, the issuing of passports or their access to welfare. However,
this should not be seen as a lack of independence but rather an effort to steer clear of
controversy in the political arena.

The procedure foreseen in the law for revising discriminatory laws is for the Ombudsman
(in his or her capacity as Equality Body) to refer the issue to the Attorney General with a
request to draft and promote amending legislation. This procedure has not been followed
consistently and, when it has, the Attorney General has not necessarily complied with the
Ombudsman’s request. The Ombudsman participates in parliamentary hearings and in
consultations preceding the adoption of laws with a human rights angle.

d) Prevention, promotion and awareness-raising

The Equality Body has competence to engage in the prevention of discrimination and in
the promotion of equal treatment, to publish codes of conduct, to consult persons and
organised groups and to carry out surveys and process statistics.*®® No equality related
activities were carried out in recent years.*®” Awareness initiatives are carried out in
relation to human rights in general*®® but not in connection with anti-discrimination in
particular. Collaborations with NGOs are restricted to one-off meetings*¢® rather than
partnerships and, in the case of disability, the Ombudsman meets with one particular
member of the confederation of disability organisations KYSOA, rather than the
confederation itself. This is an issue of great significance for KYSOA because it is recognised
by law as a social partner that must be consulted on all matters pertaining to disability and
tallies with the approach followed by the authorities as regards consultation.*’® In
December 2022, the Ombudsman issued a self-initiated statement in its capacity as
monitoring body for the CRPD regarding the consultation process, concluding that the
authorities have a duty to consult both KYSOA as well as other organisations of persons

465 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law (O lMepi
KaranoAgunong QUAETIKwV kai dAAwv Hoppwv Aiakpicewv Nouoc (Enitporiog) Nopocg) No. 42(1)/2004,
Article 35(1)(d). Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 42/full.html.

466 Cyprys, The Combating of racial and certain other forms of discrimination (Commissioner) Act 2004 [O nepi
KaranoAgunong twv @uAetikwv kai Opioguevwv AAMwv Algkpioewv (Enitponoc) Nouog Tou 2004] articles 40-
44,

467 The Ombudsman’s website lists only the participation of staff members in seminars organised by other
agencies:
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/page34 gr/page34 gr?opendocument

468 See the Ombudsman’s relevant webpage here.

469 See the Ombudsman’s relevant webpage here.

470 During a parliamentary session in 2022, KYSOA stated that the Department for Social Integration of Persons
with Disabilities was carrying out consultations with a specific organisation member of KYSOA instead of
KYSOA, attempting to marginalise KYSOA and undermine its role and demands. The Department director
rejected the claims of KYSOA about efforts to marginalise them and at the tame time noted that the it has
an excellent collaboration with one of the organisations members of KYSOA whom the Department consults
separately: Demetriou, M.(2022), ‘lMup opaddv yia Tov anokAsiopd Twv AueA’, Phileleftheros, 28 June 2022.
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with disabilities, calling on the Ministry of Labour to consider adopting an institutionalised
permanent consultation mechanism to ensure that widest possible participation of persons
with disabilities through their representative organisations.4”!

In 2022 the Council of Ministers mandated the Ombudsman to set up an advisory body
with civil society organisations but this did not materialise by year’s end.

e) Other competences

The Equality Body is vested with the power to (i) combat direct and indirect racist
discrimination as well as unlawful discrimination and generally discrimination on the
grounds of race, community, language, colour, religion, political or other beliefs and
national or ethnic origin;#72 (ii) promote equality of the enjoyment of rights and freedoms
safeguarded by the Cypriot Constitution (Part II) or by one or more of the conventions
ratified by Cyprus and referred to explicitly in the law,4’3 irrespective of race, community,
language, colour, religion, political or other beliefs, national or ethnic origin;4’* and (iii)
promote equality of opportunity, irrespective of grounds listed in the preceding section (to
which the grounds of special needs*’> and sexual orientation are added) in the areas of
employment; access to vocational training; working conditions, including pay; membership
of trade unions or other associations; social insurance and medical care; education; and
access to goods and services, including housing.

The Equality Body may carry out independent investigations into various issues*’® in its
own right where it deems that any particular case may constitute a violation of the law.4””
The Equality Body may also issue codes of good practice regarding the activities of any
persons in both the private and public sector, obliging them to take practical measures for
the purpose of promoting equality of opportunity, irrespective of community, racial,
national or ethnic origin, religion, language and colour.4’8

The law imposes an obligation on the Equality Body to communicate its findings and reports
to the Attorney General. The Attorney General will in turn advise the Republic on the
adoption or not of appropriate legislative or administrative measures and prepare

471 Cyprus, Commissioner for Administration (2022), Self-initiated statement of the Commissioner for
Administration in her capacity as independent mechanism for the promotion, protection and monitoring of
the UN Convention on the Rights of Persons with Disabilities concerning the obligation of agencies to consult
with the KYSOA on matters concerning persons with disabilities, as well as with their representative
organisations on matters relating to them (AutendyyeAtn TonoBernon EmiTponou Aioiknoswd kai [lpooragiag
AvBpwnivwv AikaiwudTwv, uno 1nv 1010TnTa Tou AveédpTnTou Mnxaviouou [powOnang, lpooraciag kai
MapakoAouBnong tn¢ SuuBaocnc Tou OHE yia Ta Aikaiouatd Twv ATOUWV LE Avannpieg avaQopikd e TNV
UNoXPEWON TwV Ynnpeoiwv va diaBoulsvovrail pe nv KYSOA o Buarta nou apopouv droud ye avannpia,
KaBw¢ Kai TIG avTinpoOWNEUTIKEG TOUG 0PYAVWOEIC yid Bguara mou Toug apopouv), Ref. A.S.A. 5/2016, 21
December 2022.

472 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(1)/2004,

Article 3(1)(a).

These Conventions are Protocol No. 12 to the European Convention for Human Rights and Fundamental

Freedoms; the International Convention on the Elimination of All Forms of Racial Discrimination; the

Framework Convention for the Protection of National Minorities; the Covenant for Civil and Political Rights

and the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment.

474 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(1)/2004 (19

March 2004), Section 3(1)(b), Part I.

‘Special needs’ is a term commonly used in Cyprus to encompass all types of disabilities including psycho-

social disabilities. In Cyprus, the term ‘disability’ is not understood to include psycho-social disability, which

is considered to be a special category requiring more sensitive treatment.

For example, Investigation regarding the detention of mental patients in prisons and the medical care of

prisoners, Report No. 1/2000, 31 May 2000; Investigation into the prison system in Cyprus and the

conditions of detention in central prisons, Report No. 1/2004, 26 May 2004; Investigation into the

conditions of detention of foreigners in central prisons and police detention centres, Report No. 1/2005, 2

February 2005.

477 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(1)/2004 (19
March 2004), Section 33.

478 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(1)/2004,
Articles 40, 41 and 42, Part VI.

473

475

476

95


http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/7D1E1DA0EF4FED27C2258921002F546E/$file/%CE%95%CE%BA%CE%B8-%CE%B4%CE%B9%CE%B1%CE%B2%CE%BF%CF%8D%CE%BB%CE%B5%CF%85%CF%83%CE%B7%20%CE%BC%CE%B5%20%CE%9A%CE%A5%CE%A3%CE%9F%CE%91.pdf?OpenElement
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/7D1E1DA0EF4FED27C2258921002F546E/$file/%CE%95%CE%BA%CE%B8-%CE%B4%CE%B9%CE%B1%CE%B2%CE%BF%CF%8D%CE%BB%CE%B5%CF%85%CF%83%CE%B7%20%CE%BC%CE%B5%20%CE%9A%CE%A5%CE%A3%CE%9F%CE%91.pdf?OpenElement
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/7D1E1DA0EF4FED27C2258921002F546E/$file/%CE%95%CE%BA%CE%B8-%CE%B4%CE%B9%CE%B1%CE%B2%CE%BF%CF%8D%CE%BB%CE%B5%CF%85%CF%83%CE%B7%20%CE%BC%CE%B5%20%CE%9A%CE%A5%CE%A3%CE%9F%CE%91.pdf?OpenElement
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/7D1E1DA0EF4FED27C2258921002F546E/$file/%CE%95%CE%BA%CE%B8-%CE%B4%CE%B9%CE%B1%CE%B2%CE%BF%CF%8D%CE%BB%CE%B5%CF%85%CF%83%CE%B7%20%CE%BC%CE%B5%20%CE%9A%CE%A5%CE%A3%CE%9F%CE%91.pdf?OpenElement
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/7D1E1DA0EF4FED27C2258921002F546E/$file/%CE%95%CE%BA%CE%B8-%CE%B4%CE%B9%CE%B1%CE%B2%CE%BF%CF%8D%CE%BB%CE%B5%CF%85%CF%83%CE%B7%20%CE%BC%CE%B5%20%CE%9A%CE%A5%CE%A3%CE%9F%CE%91.pdf?OpenElement

Country report - Non-discrimination — Cyprus - 2023

legislation for the abolition or substitution of the legislative provision that is contrary to the
anti-discrimination law.4”°® However, as it is currently phrased, the law allows the
discriminatory law to remain in force until officially amended by the House of Parliament.
This is a discrepancy in the law that renders compliance with the directives questionable,
because it allows for the law to remain in force even if the Attorney General delays or omits
to take steps for its amendment. In a landmark decision in 2014, the Supreme Court ruled
that this provision can only be interpreted to mean that the Attorney General is under a
duty to inform the executive regarding changes in the legislation deemed necessary by the
Equality Body and that, had the legislator intended to give power to the Attorney General
to reject the Equality Body's recommendations, the wording of the law would have explicitly
provided that the Attorney General may adopt, amend or reject the recommendation.*80
This development has not led to the amendment of any laws containing discrimination; the
law ruled by the court to contain discrimination continues to remain in force.

The Equality Body has no power to impose criminal sanctions; all criminal cases are
referred to the Attorney General’s office for action. In addition, where there is a disciplinary
offence, the Equality Body has the duty to refer this to the competent authority. For
instance, if the offender is a public servant, the Equality Body must refer the case to the
minister in charge to take action.

7.7 Legal standing of the designated body
In Cyprus, the designated body does not have legal standing to:

- bring discrimination complaints (on behalf of identified victims) to court;

- bring discrimination complaints (on behalf of non-identified victims) to court;

- bring discrimination complaints ex officio to court;

- Intervene in legal cases concerning discrimination, for example as an amicus curiae.

7.8 Dispute resolution
a) Quasi-judicial functions

In Cyprus, the Equality Body is a quasi-judicial institution. The body can issue binding
enforceable decisions, as well as non-binding opinions.

i) The body has the power to issue binding orders to stop a service/goods provider
from denying services/goods to a person or a group of persons.

ii) The body has the power to impose small fines, although it has never exercised this
power. The fines foreseen in the law are far too small to constitute a deterrent:
EUR 598 (CYP 350) for discriminatory behaviour, treatment or practice; EUR 427
(CYP 250) for racial discrimination in the enjoyment of a right or freedom; EUR 598
(CYP 350) for non-compliance with the recommendation within the specified time
limit; and EUR 85.44 (CYP 50) per day for continuing non-compliance after the
deadline set by the Equality Body.*8! All successive Ombudspersons have chosen to
resort to mediation for the resolution of a complaint rather than to impose sanctions
or to issue orders, the only exception being the age discrimination case against the
union of journalists issued in 2022.482 This policy must be seen and assessed in light

479 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(1)/2004,
Article 39.

480 Supreme Court, Nicoletta Charalambidou v. Republic of Cyprus, the Minister of Finance and the Attorney
General, Case No. 1695/2009, 17 December 2014.

481 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(1)/2004,
Articles 18 and 26(1).

482 Commissioner for Administration and Human Rights (2022), Report of the Commissioner for Administration
and Protection of Human Rights regarding discriminatory treatment of retired regular members of the
Cyprus Union of Journalists, due to the deprivation of the right to vote (‘Ek8ean EmiTponou AIQIKNOEWC KAl
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of the fact that the fines are so low that many perpetrators might choose to pay
them and continue discriminating, which would lead to a climate of impunity and
eventually undermine the institution of the Ombudsman itself.

iii) Persons against whom the Equality Body has issued an order, imposed a fine or
published recommendations may apply to the Supreme Court under Article 146 of
the Constitution for a judicial review of that decision.4®3 There is no special
procedure foreseen for a complainant to appeal a decision of the Equality Body that
they are not happy with. The judicial review process has a rather restricted scope
and is applied in order to check the decision-making process rather than the merits
of an administrative act; a decision that was properly investigated and fully justified
is very likely to pass the judicial review test, irrespective of its content.

iv) Equality Body officers follow up compliance with their decisions by contacting the
affected body or person. Compliance with Equality Body decisions is not published,
and it is not clear whether or not it is systematically monitored. In any case, no
information about compliance is available in the public domain.

v) There is no public record regarding the degree of enforcement of non-binding
decisions.

The Equality Body no longer examines complaints applying the anti-discrimination
framework, or issues reports or publishes data with regard to this framework. All
complaints received appear to be examined within the mandate of the Ombudsman, which
includes discrimination but without the specificities of the anti-discrimination directives and
the corresponding transposing legislation. Complaints can take three or more years to be
examined, essentially leaving the complainant without a remedy, as third party rights are
often established in the meantime, whilst the complainant will be time-barred from seeking
redress through the courts. There is no transparency or criteria as to which complaints are
handled quickly, with delay or not handled at all. The delays and lack of transparency give
rise to issues as regards the victims’ right to an effective remedy, protected under article
47 of the EU Charter and article 13 of the ECHR.

The issuing of policy recommendations is a standard part of the procedure of investigating
complaints. As a matter of policy, successive Ombudspersons have chosen to issue
‘recommendations’ rather than take more drastic measures, such as issue an order or
impose a fine. Whenever a complaint is deemed to be well-founded and within the body’s
jurisdiction, recommendations are invariably included at the end of the report. As a result,
it is not possible to assess the independence of the recommendations separately from the
independence of the investigation and the entire report process. Prior to issuing
recommendations, the body usually holds a consultation meeting with the persons involved
in order to get their positions. There are no criteria as to where a mere recommendation
or a binding order will be issued. In recent years, there were few Ombudsman interventions
using the Equality Mandate and therefore very few recommendations. The only binding
order issued by the Equality Body was against the trade union of journalists, a case which,
in the author’s opinion, is a grey area and it is debatable whether discrimination was
objectively established.*®

lpooragiac AvBpwnivwv AiKaiwudTwVv avapopikd LE JIGKPITIKI) UETAXEIPION TwV oUVTA&IOUXWY TAKTIKWV
UeEA@V NG Evwong SuvTakTwV KUnpou,Eveka Tng 0TEPNONG Tou dIKAIWUAToG Tou ekAgyeoBai), 18 November
2022.
483 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(I1)/2004,
Article 23.
Commissioner for Administration and Human Rights (2022), Report of the Commissioner for Administration
and Protection of Human Rights regarding discriminatory treatment of retired regular members of the
Cyprus Union of Journalists, due to the deprivation of the right to vote (‘Ek8ean EmiTponou AI0IKNOEWGS KAl
lpooTagiac AvBpwnivwv AIKaiwudTwV avapopikd e JIGKPITIKI) UETAXEIPION TWV oUVTA&IOUXWY TAKTIKWV
UeEAWV Tn¢ Evwonc SuvTakTwv KUnpou,EveKa TNG OTEPNONG Tou dIKAIWUATOC ToU ekAEyeaBar), 18 November
2022.
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b) Amicable settlements

The Equality Body has competence to offer the parties to a discrimination complaint the
possibility to seek an amicable resolution to their dispute.*®> This is carried out by a
mediation initiative of the Equality Body itself, without involving any other entity.

7.9 Procedural safeguards

There are no limitations or safeguards in the case of the Equality Body’s several powers.
7.10 Data collection by the designated body

a) Registration of complaints and decisions

In Cyprus, the body ought to register the number of inquiries received, complaints of
discrimination made, and decisions by ground, by the ethnic origin of the complainant and
by field of application. In previous years, such data would appear in the annual reports
published every year. In 2017 the process of publishing statistics changed, as did the way
in which the office operated. The statistical record of the period up to 2017 was removed
for the Ombudsman’s website and is no longer available in the public sphere. The
Ombudsman’s 2017 annual report included a section on discrimination, but the statistical
record contained only the number of complaints per ground without disaggregating the
data based on the field of application;48 in 2020, the Equality Body issued a single activity
report for three years (2017, 2018, 2019) without any statistical data and without noting
any decisions relying on the anti-discrimination legislation.*®” For 2020, the Equality Body
issued an annual report with a rather basic statistical record, which included a reference
to nine complaints for discrimination on the ground of ‘national origin’ but without offering
any information as to the content or nature of these complaints.488

The statistical data collected for the years 2015 and 2016 was not published and the
statistics published for the years 2004-2014 were removed from the office’s website. In
2019 the Ombudsman published an annual report for 2017. It covered all the mandates
handled by her office, including the equality mandate. The complaints figures published
were as follows:

Figures for the year 2017

National | Disability | Gender | Harassment | Ethnic Sexual Age Religion
origin origin orientation
10 8 8 7 6 5 4 3

No explanation was offered as to whether the above represented complaints received,
handled or the outcome of the investigation. The figures show a sharp drop in the number
of complaints received and handled compared to previously published statistics (2014).
In 2020 the Ombudsman issued three reports.

A report for all its mandates for 2019. The data concerning discrimination was as follows:

485 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law No. 42(1)/2004,
Article 36(1).
6 Ombudsman (2019), Annual Report 2017.
487 Ombdusman (2020), Annual Report of the Office of the Commmissioner for Administration and the
Protection of Human Rights (Ombudsman) acting as Equality Body 2017-2018-2019, 8 January 2020.
488 Ombudsman (2021), Annual Report 2020 of the Equality Body, 20 January 2022.
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Figures for the year 2019

National | Disability | Gender | Harassment | Ethnic | Sexual Age Religion
origin origin orientation
6 5 21 8 6 6 2 1

The chapter of the annual report dedicated to discrimination provides summaries of the
Ombudsman’s position on matters that were in the public spotlight, statements on the
occasion of ‘international days’, and decisions on a sexual harassment complaint, two
gender discrimination complaints and a few disability complaints examined on the basis of
the CRPD. It offers no description of the cases listed in the statistical record.*8°

A report for all its mandates for 2018. The data concerning discrimination was as follows:

Figures for the year 2018

National | Disability | Gender | Harassment | Ethnic | Sexual Age Religion
origin origin orientation
4 6 18 7 3 4 7 1

The chapter of this report dedicated to discrimination provides summaries of decisions on
gender discrimination complaints and statements on the publication of its code on sexual
harassment in the workplace and participation in various seminars but describes no activity
related to the implementation of the two equality directives. It offers no description of the
cases listed in the statistical record.4°°

In 2020, the Ombudsman in its capacity as Equality Body issued a single annual report for
the years 2017, 2018 and 2019. The report contains summaries of old reports that do not
invoke either of the two equality directives or their transposing legislation and does not
offer any statistics whatsoever.4°!

What emerges from the activity reported is that, although some discrimination-related
complaints may have been filed, as shown in the statistical data, these were not
investigated through the lens of anti-discrimination legislation. Even in the annual report
which purports to record only the Equality Body activity for three years (2017, 2018 and
2019), there is no legal reasoning relying on the anti-discrimination legislation, which
raises questions on the degree to which the current Equality Body applies the non-
discrimination acquis.*??

489 Ombudsman (2020), ‘ETAoia EkBeon 2019’ (Annual Report 2019), 24 July 2020.

490 Ombudsman (2020), ‘ETrioia 'EkBeon Emitpdnou Aloiknoewg kal MpooTaciag AvBpwnivwv Aikalwpdtwv 2018’
(Annual Report of the Office of the Commissioner for Administration and the Protection of Human Rights
2018).

Ombudsman (2020), Annual Report of the Office of the Commissioner for Administration and the Protection
of Human Rights (Ombudsman) acting as Equality Body 2017-2018-2019, 8 January 2020.

Ombudsman (2020), Annual Report of the Office of the Commissioner for Administration and the Protection
of Human Rights (Ombudsman), acting as Equality Body, 2017-2018-2019, 8 January 2020.
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Figures for the year 2020

In 2021 the Ombudsman, in its capacity as Equality Body, issued its annual report for the
year 2020. It contained the following statistical data on the number of complaints related
to discrimination submitted per ground:

Gend | Harassme | Disabili | Nationa | Bullying Age | Sexual Race | Sexual
er nt ty | origin | (no harassme |/ orientati
(no ground nt ethni | on
ground specified) C
specified) origi
n
22 11 10 9 5 3 2 2 1

There is no clarification as to whether the term ‘complaints’ refers to complaints received
or investigated within the year under review. The summaries of reports recorded in the
annual report do not reflect the statistical record: a self-initiated investigation into racial
hate speech on the football pitch; an anniversary statement on the International Day
Against Homophobia; an anniversary statement on the International Day Against Racism;
a self-initiated investigation into gender discrimination in sports; an anniversary statement
on the International Day of Women; a self-initiated investigation into the rights of women
to maternity leave during COVID-19; a report on a gender discrimination complaint in
employment; a report on the handling by the Ministry of Education of the school attendance
of students with disabilities during the COVID-19 pandemic; a report on a complaint by a
dyslexic woman on reasonable accommodation during exams for the purpose of inclusion
in the waiting list of teachers waiting to be appointed in public education; a self-initiated
investigation into the use of face masks by students with disabilities at school; a self-
initiated investigation into the provision of escorts for students with disabilities; a report
on a complaint by a deaf person regarding reasonable accommodation for the purpose of
promotion at work; a self-initiated intervention regarding the health protocol on separating
a mother and new born baby where the mother is COVID-19 positive; a self-initiated
intervention aimed at the Public Service Department to add sexual harassment in the
workplace to the list of disciplinary offences; a mediation process with the army secretariat
to provide reasonable accommodation for a father who has custody of his young children;
a self-initiated intervention relating to the removal of sexist material from public service
offices; a self-initiated intervention aimed at the Open University regarding its protocol for
handling harassment. None of these cases were decided through the lens of the equality
directives or the national anti-discrimination laws. Most of these reports are classified in
the Ombudsman’s website as having been issued under other mandates, e.g. as monitoring
body for the CRPD and as NHRI.

At the time of writing, there was still a big gap in equality statistics, as all activity reports
published by previous ombudspersons were removed from the institution’s website and the
statistical record for the years 2017-2020 is fragmented and unclear. No annual reports
and therefore no statistical record was published for 2021 and 2022.

b) Equality data collection

There is no comprehensive record of the number of discrimination-related cases brought
to justice. No equality data is collected by any other agency.
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7.11 Roma and Travellers

Since it was established in 2004, the Equality Body received hardly any complaints
regarding discrimination against the Roma.*?3 Although there is a historical Cypriot Roma
community, there is very little debate about the situation of the Roma people, who lead an
impoverished and marginalised existence, or measures to specifically target them. The
thematic priority of Roma integration was not selected for inclusion in the programmes to
be funded by the EU Structural Funds for the period 2014 to 2020. Cyprus has no specific
Roma integration strategy and no policies vis-a-vis the Roma community, the general
approach of Government policy being to ‘promote’ Roma integration through horizontal
measures targeting vulnerable groups in general. Successive Governments have failed to
recognise the Roma community as a separate and distinct community and consider it
instead to form part of the constitutionally recognised Turkish Cypriot community. The
Equality Body made a total of three attempts over the years to address the situation of
Roma people: in 2003 it conducted self-initiated investigations into their housing
conditions; in 2011, in response to a complaint submitted in 2008, it published a report on
discrimination against Roma children in education. In 2020 the Ombudsman'’s office, in its
capacity as NHRI, published a report following a self-initiated investigation into the
situation of the Roma community, relying on consultation with the NGO CypRom, the
competent governmental authorities and an on-site visit to a Roma settlement at the centre
of the old city of Limassol.*°* No efforts have been made to launch a structured dialogue
and consultation with the Roma community, which is a measure that has been strongly
recommended both by ECRI and the Advisory Committee on the FCNM. The Ombudsman
did not participate in the compilation of the National Strategic Framework on Roma
inclusion.

493 Cyprus does not have a community of Travellers.

494 Cyprus NHRI (2020), ‘Position of the Commissioner of Administration and Human Rights as National
Independent Human Rights Authority (NHRI) regarding the living conditions of the Roma community in
Cyprus’ (TonoB6etnon Ermtponou Aioikrjoewg kai lMpooTtaociag AvBpwnivwv AikaiwudTtov w EBvikry Ave&dptnTn
Apxn AvBpwnivwv Aikaiwuadtwv (NHRI) oxeTIKa LE TIG ouvBnkec diaBiwong Tng Poud KoivoTnTag ornv
Kunpo), Ref. AYT 3/2020, 22 December 2020.
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8 IMPLEMENTATION ISSUES

8.1 Dissemination of information, dialogue with NGOs and between social
partners

a) Dissemination of information about legal protection against discrimination (Article 10
Directive 2000/43 and Article 12 Directive 2000/78)

In line with previous years, there have not been any Government activities during 2022 to
disseminate information on non-discrimination.

b) Measures to encourage dialogue with NGOs with a view to promoting the principle of
equal treatment (Article 12 Directive 2000/43 and Article 14 Directive 2000/78)

There are no guidelines or policies to regulate or promote a structured dialogue between
the Government and NGOs in the equality field. A formal process of consultation exists at
the parliamentary level when there are discussions of bills in areas of interest to some
NGOs, but this is invariably a superficial tick-box exercise, where the views and expertise
of NGOs are rarely taken on board. Consultation at parliamentary level takes place when
it is too late to bring about any change of course. There is no fertile ground for watchdog
or advocacy organisations to operate in Cyprus because there is no funding for watchdog
or advocacy activities and the Government environment can at times be hostile. The
Government funding available for NGOs is non-transparent and is exclusively granted for
the provision of service to the Government, such as running shelters for victims, which
raises issues of Government control of civil society.

Organisations with a legitimate interest have the right to apply to court or the Equality
Body in order to bring a discrimination claim on behalf of a victim. However, in recent years
the Equality Body only examines complaints from persons personally affected by an act of
discrimination.4°> At the judicial level, although an action may be pursued by organisations
acting on behalf of victims in the district court to claim compensation, an application to
annul a discriminatory act of the administration may only be filed by individuals with a
‘legitimate interest’,*°® as discussed above.

In 2020-2021 civil society space shrunk considerably when a new law governing the
operation of NGOs entered into force. Based on this law, the Ministry of the Interior struck
from the NGO register more than 2 000 NGOs, including NGOs active in the field of non-
discrimination, notably KISA, which was active in defending migrants’ rights, and CypRom,
which was active in defending the rights of the Roma community. The NGOs deleted from
the registry were those that did not meet the deadline announced by the ministry for
submitting documentation to prove that their structure had not been altered since the
previous submission of documents.#?” The deletion from the ministry’s registry means the
dissolution of the legal personality of the NGO, which can no longer receive funding,
maintain a bank account or represent victims of discrimination before the Equality Body or
before the courts. One of the NGOs struck off the registry was a well-known advocate for
the rights of migrants. It tried unsuccessfully to challenge its forced dissolution in court,
arguing that the administrative decision for its dissolution was tainted with discrimination,
due to its pro-migrant activity. The trial court rejected these arguments and the NGO
appealed the trial court decision, arguing that strike-off was not serving any legitimate
purpose nor was it necessary in a democratic society as the NGO was not connected with
a threat to public order and public interest; the strike-off infringed the NGO'’s right to free

495 Ombudsman, ETAola EkBegon 2020 Enitponog AloikAoswc kal MNpooTtaciag AvBpwnivwv AIKQIwPATwV
(Ombudsman Annual Report for 2020), pp. 22, 20 January 2022.

4% The Constitution of the Republic of Cyprus (To Suvrayua Tng Kunpiakn¢ Anuokpariac), Article 146.2, 11
February 1959. Available at www.cylaw.org/nomoi/enop/non-ind/syntagma/full.html.

497 Trimikliniotis, N, and Demectriou, C.(2021) for the European Union Agency for Fundamental Rights (FRA),
Legal environment and space of civil society organisations in supporting fundamental rights, January 2021.
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expression; the NGO was targeted by the Government because of its views on migration
and asylum; the strike-off infringed the principles of equal treatment and proportionality;
and the decision lacked justification and impartiality. The Appeal Court rejected the NGO's
discrimination claim, stating that the administration’s requirement for amendments to the
articles of association applied to all NGOs, irrespective of their activity.*°® The rejection of
the appeal was presented by the Minister of the Interior as a process where the court
stripped the NGO of its legitimacy rather than as failure of the NGO to comply with technical
requirements, and triggered a chain reaction of de-legitimisation processes for NGOs.4%°
The Minister of the Interior subsequently refused to attend a parliamentary question
session on pushbacks of migrant boats, citing the presence of the struck-off NGO at the
session.”®® During a parliamentary session on the NHRI's compliance with the Paris
Principles, the Ombudsman referred to the NGO as a ‘former’ NGO,>°! whilst a local mayor
who was criticised by the NGO for inciting racial hatred described the NGO as ‘illegal’.>%2

The closure of the checkpoints separating the Turkish Cypriot north and the Greek Cypriot
south of the country, using COVID-19 as a justification, significantly hampered the
activities of NGOs combating ethnic discrimination. In December 2020, a law on access to
information entered into force, with no provision for access to information sought by NGOs.
Applications for access to information must be submitted by individuals who must also pay
a fee, which differs from one governmental authority to another and there are categories
of exempted information, to which access will not be provided.>?® The law contains far too
many exemptions, the procedure for gaining access will be time consuming and the
applicant has no way of knowing whether or not some data has been removed from the
file by the time permission to access is granted.>%*

For the last six years, it seems that interactions with civil society organisations have almost
stopped and that the complaints presented by civil society organisations are not examined
anymore by the Ombudsman as they have not been filed by the victims themselves.

C) Measures to promote dialogue between social partners to give effect to the principle
of equal treatment within workplace practices, codes of practice and workforce
monitoring (Article 11 Directive 2000/43 and Article 13 Directive 2000/78)

Dialogue with social partners on issues of discrimination at the workplace is lacking; no
code of conduct has been agreed upon nor is there any system for workforce monitoring.
The tripartite collaboration between social partners and the Government over working
conditions is not utilised to address discrimination against migrants in the labour market,
as competence for this area falls under the Ministry of the Interior, whilst the tripartite
process involves the Ministry of Labour.

d) Addressing the situation of Roma and Travellers

The governmental body with competence for Roma issues is the Social Welfare Office of
the Ministry of Labour. However, its Roma-related activities over the years have been
restricted to the EU-funded project Roma Platform; no measures were taken to specifically
target the Roma community in terms of dissemination of information or dialogue. The

498 Administrative Court, KISA v. Republic of Cyprus through the Registrar of Associations, Foundations,
Federations and Unions via the Minister of the Interior (KIZA-Kivnon yia IcoTnTa, ZTRpIEn, AvTIipaToIiouO V.
Kunpiakng Anuokpariag péow Tou MevikoU E@opou Eyypapng SwuaTteinv, Idpupdtwy, Opoonovdiwy,
Evwoewv dia Tou YnoupyoU EowTepikwv), Case No. 25/2021, 10 June 2021, ECLI:CY:DD:2021:254.

499 Consultation with Civil Society Advocates and NGO Support Centre, 11 December 2021.

500 Hazou, N. (2021), ‘Minister a no-show at MP grilling over divided family’, Cyprus Mail, 20 September 2021.

501 KISA (2021), ‘The Commissioner for Administration complicit in the attacks against freedom of expression in
Cyprus,’ press release, 21 October 2021.

502 paphos Press (2021), ‘ZkAnpn andvtnon Aiagidn ornv KIZA’, 7 January 2022.

503 Law on the Right of Access to Public Sector Information of 2017 (O nepi Tou Aikaiwuartog MpooBacnc o

[Anpo@opieg Tou Anudaiou Touga Nouog Tou 2017), 184(1)/2017.

Theopemptou, C. (2020), ‘0O nepi Tou Aikaiwuaroc lMpooBaacnc o€ [1Anpo@opisg Tou Anuoaiou Touéa Nopog

TOoU 184(1)/2017', 22 December 2020.
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thematic priority of Roma integration was not selected for inclusion in the programmes to
be funded by the EU Structural Funds for the period 2014 to 2020 and there is no allocation
of funds for this priority.>%> Cyprus has no specific Roma integration strategy and no policies
vis-a-vis the Roma community. The general approach of Government policy is to promote
Roma integration through horizontal measures targeting vulnerable groups in general
within the framework of existing wider polices and structures for social inclusion. These
include general policies aimed at increasing employment and reducing poverty and social
exclusion. It is questionable whether any of these measures have any actual impact on the
Roma, who continue to live in extreme poverty and exclusion, with no efforts made by the
authorities towards the preservation of their cultural identity or towards raising awareness
of and respect for their distinct identity and culture amongst society.>%® Given that there
are no policies targeting the Roma, there are no separate mechanisms monitoring the
implementation of policies vis-a-vis the Roma. The Social Welfare Services, which acts as
the national contact point for the implementation of the national Roma integration,
estimated in 2014 that, out of a total of 1 250 Roma in the whole of Cyprus, there are
between 650 and 700 Roma who are Cypriot citizens in the area controlled by the Republic
of Cyprus. There is no updated data and no estimates as regards the number of migrant
Roma or Sinti residing in Cyprus. Overall, the Social Welfare Services consider that the
number of Roma residing in Cyprus is too small to deserve a separate and distinct approach
from other vulnerable groups.>%”

Cyprus has been repeatedly criticised by ECRI and the Advisory Committee on the FCNM
for failing to take measures to promote the participation and integration of the Roma. The
Third Opinion on Cyprus of the Advisory Committee on the FCNM states that the Roma
continue to face serious prejudice and difficulties in many fields, such as employment,
housing, education and access to health services, whilst the establishment of a dialogue
between the Government and the Roma remains problematic. The Committee urged the
Government to identify ways to establish a structured dialogue with the Roma and to obtain
up-to-date information regarding their ethnic, linguistic and religious affiliation. The
Government responded by stating that ‘issues regarding the Cyprus Roma are part of the
overall policy planning of the Government’ without indicating any specific policies to
address the problems highlighted.>®® ECRI's fourth report on Cyprus, published in 2011,
also urged the authorities to engage in consultation with the Roma community in order to
address problems of housing, employment and education.>®® In 2016 the Social Welfare
Services of the Ministry of Labour, Welfare and Social Insurance set up a National Roma
Platform on the basis of funding received from the EU which covered 95 % of the Platform’s
operational costs for 12 months. The Platform aimed to create the framework for the
strengthening of dialogue on issues affecting the Roma, such as housing, education, social
services, health and employment. It brought together governmental bodies, independent
authorities, local government, NGOs, academics and members of the Roma community
and planned to hold four meetings during 2016-2017. The first meeting of the Platform
was attended by 33 persons; only three of them were members of the Roma community.
At the following Platform meeting in October 2016, the number of Roma persons

505 Letter from the General Directorate of European Programmes, Coordination and Development, 1 December
2014.

506 Council of Europe, Advisory Committee on the Framework Convention for the Protection of National
Minorities (2015), Fourth Opinion on Cyprus, 2 November 2015. Available at
http://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680483b
48.

507 Oral and written exchange of communication with the Social Welfare Services of the Ministry of Labour,
Welfare and Social Insurance, 27-28 November 2014.

508 The Third Opinion of the Advisory Committee on the FCNM is available at
www.coe.int/t/dghl/monitoring/minorities/3 FCNMdocs/PDF 3rd OP Cyprus en.pdf. The comments of the
Government of Cyprus on the Third Opinion are available at
http://www.coe.int/t/dghl/monitoring/minorities/3 FCNMdocs/PDF 3rd Com Cyprus en.pdf.

509 Council of Europe, Advisory Committee on the Framework Convention for the Protection of National
Minorities (2015), Fourth Opinion on Cyprus, 2 November 2015. Available at
http://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680483b
48.
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participating rose to 17.°1° The relevant press release noted that the participation of
members of the Roma community was low despite efforts made to encourage their
attendance. It emerged from the discussions at the Platform meetings that the Roma in
Cyprus need additional mobilisation and incentives in order to become more actively
involved in matters affecting them. However, the press release which followed the first
Platform meeting took the opportunity to reiterate the official position that the Roma do
not constitute a distinct ethnic community in its own right but form part of the Turkish
Cypriot community, citing the Cypriot Constitution as a source.! However, the
Constitution does not state this; in fact, it does not refer to the Roma at all. The decision
regarding the community affiliations of the Roma, which was taken without consulting the
Roma themselves, remains on open issue of concern and has been repeatedly criticised by
the Advisory Committee on the FCNM.>!? Indeed, to date, there has been no formal or
informal consultation with the Roma as to their choice of affiliation. For decades, the Roma
community in Cyprus has been viewed by policy makers as an inseparable part of the
Turkish Cypriot community. It is only in recent years and through EU funding that projects
involving the Roma in their own right have started developing. Yet the issue of affiliation
is still not on the table. The 2015 report of the Advisory Committee on the FCNM was highly
critical of the fact that the latest population and housing census contained a question
related to ‘ethnic/religious group’ where interviewees had to choose from a closed list of
five possible responses. These did not include the option of being Roma, nor was it possible
to respond ‘other’ or ‘do not wish to respond’, or to opt for multiple affiliations, reflecting
the realities of contemporary society.

8.2 Measures to ensure compliance with the principle of equal treatment (Article
14 Directive 2000/43, Article 16 Directive 2000/78)

a) Compliance of national legislation (Articles 14(a) and 16(a))

The Government has not taken specific measures to ensure discriminatory laws regulations
and administrative provisions are abolished. There is no procedure for regular monitoring
or screening of old or new laws, collective agreements, contracts or rules, etc., in order to
ensure their compliance with the anti-discrimination laws. Practice shows that the
procedure for assessing compliance of a particular law, contract, practice, etc. with the
anti-discrimination laws is triggered only when a specific complaint is submitted on this
matter.

Laws that contravene the Constitution, including the equality provision found in Article 28
of the Constitution, can be declared unconstitutional by the Court, whereupon it
automatically becomes null and void. In order to trigger this process, an application must
be filed in court by a person who has been wronged as a result of the implementation of a
law that runs contrary to the Constitution. So far, no law has been declared unconstitutional
by reason of non-compliance with the equality provision of the Constitution (Article 28),
except laws providing for positive action measures in favour of persons with disabilities.

510 Social Welfare Services, press release, Cyprus Roma Platform, 13 July 2016. Available at
www.mlsi.gov.cy/milsi/sws/sws.nsf/All/C1AFABBCD79188BEC2257FEF003BC41D/$file/%CE%95%CE%BD %
CE%B7%CE%BC%CE%B5%CF%81%CF%89%CF%84%CE%B9%CE%BA%CF%8C%20%CE%94%CE%B5%
CE%BB%CF%84%CE%AF%CE%BF%202%CE%B7%CF%82%20%CF%83%CF%85%CE%BD %CE%AC%CE
%BD%CF%84%CE%B7%CF%83%CE%B7%CF%82%2017.10.2017.pdf.

511 Social Welfare Services, press release, Cyprus Roma Platform, 8 December 2016. Available at
www.mlsi.gov.cy/milsi/sws/sws.nsf/All/C1AFABBCD79188BEC2257FEFQ03BC41D/$file/%CE%94%CE%B7%
CE%BC%CE%BF%CF%83%CE%B9%CE%BF%CE%B3%CF%81%CE%B1%CF%86%CE%B9%CE%BA%CE
Y%AE%20%CE%94%CE%B9% CE%AC%CF%83%CE%BA%CE%B5%CF%88%CE%B7%20%CE%A0%CE%B
B%CE%B1%CF%84%CF%86%CF%8C%CF%81 %CE%BC%CE%B1%20%CE%A1%CE%BF%CE%BC%CE%
AC%?2013.7.16.pdf.

512 Council of Europe, Advisory Committee on the Framework Convention for the Protection of National
Minorities (2015), Fourth Opinion on Cyprus, 2 November 2015. Available at
http://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680483b
48.
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The provisions contained in the international treaties, signed and ratified by the Republic,
take precedence over any municipal law and therefore override any provisions that are
contrary to the principle of equal treatment. Moreover, by virtue of a 2006 amendment of
the Constitution, all EU directives and regulations are deemed to take precedence over all
domestic legislation, including the Constitution itself. A law which is found to be contrary
to EU law, however, will continue to be applied by the courts until it is amended by
Parliament, in spite of the CJEU ruling in Vera Egenberger.>3 There is no judicial tradition
in Cyprus of disapplying laws that contravene EU law.

b) Compliance of other rules/clauses (Articles 14(b) and 16(b))

Cyprus has not taken any measures to ensure compliance with Article 14(b) of
Directive 2000/43 and Article 16(b) of Directive 2000/78 - ensuring that contracts,
collective agreements, internal rules of businesses and the rules governing independent
occupations, professions, workers’ associations or employers’ associations that are
contrary to the principle of equal treatment are or may be, declared null and void or are
amended. Contracts and collective agreements have never been exhaustively scanned to
assess their consistency with the anti-discrimination directives or their compliance with the
equality principle in general. A problem of non-compliance usually surfaces when a
complaint is filed with the Equality Body, but even in such cases there is no system for
recording the non-compliant provisions in a single database.

The mechanism under national law by which provisions in agreements, contracts or rules
relating to professional activity, workers and employers that are contrary to the principle
of equal treatment can be declared null and void or amended is contained in the law setting
out the mandate of the Equality Body.>!* This procedure requires the Equality Body to refer
these to the Attorney General who is then obliged to advise the minister concerned and
prepare the necessary amendment in the discriminatory practice.

The Equality Body’s referrals to the Attorney General under Article 39 have not always
been addressed, and laws and regulations containing discriminatory provisions often
remain unaffected as a result. This continued to be the case even after the Supreme Court
ruled that the Attorney General is obliged to promote the change in legislation in
accordance with the Equality Body’s recommendation.>> The cases of non-compliance
highlighted by the Equality Body in the past included public service job advertisements that
contain an age limit; job descriptions that require an ‘excellent knowledge of Greek’ as a
prerequisite or where the criterion to test knowledge of Greek can only be met by graduates
of Cypriot schools; restrictions in the retirement benefits paid to public sector employees
aged under 45 who take early retirement in order to join EU institutions. No doubt there
are many other cases in respect of which no complaint was submitted and thus no decision
was issued by the Equality Body to highlight the need for repeal. As of 2017 there were no
instances of the Equality Body declaring any law or regulation as non-compliant with the
equality acquis.

513 CJEU, Judgment of 17 April 2018, Egenberger, C-414/16, ECLI:EU:C:2018:257.

514 The Combating of Racial and Some Other Forms of Discrimination (Commissioner) Law (O lMepi
KatanoAéunong ®UAETIKwV kal dAAwv poppwv Aiakpicewv Nouog (Enitpornog) Nopog) No. 42(1)/2004,
Article 39. Available at www.cylaw.org/nomoi/enop/non-ind/2004 1 42/full.html.

515 Supreme Court, Nicoletta Charalambidou v. Republic of Cyprus, the Minister of Finance and the Attorney
General (NikoAéTa XapaAaunidou v. Kunpiakng Anuokpariag, Ynoupyou OIkovouIKwV Kai [evikou
EioayyeAea), No. 1695/2009, 17 December 2014. Available at www.cylaw.org/cgi-
bin/open.pl?file=apofaseis/aad/meros 4/2014/4-201412-1695-
09.htm&gstring=%E4%E9%E1%EA%F1%E9%F3*%20and%2058(%E9) #.
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9 COORDINATION AT NATIONAL LEVEL

There is no single authority or Government department responsible for the overall
coordination of the implementation measures under the anti-discrimination laws. Several
ministries are involved, depending on the issue at stake: The Ministry of Labour and Social
Insurance deals with issues such as employment and social insurance benefits; the Ministry
of Justice and Public Order deals with issues relating to the drafting and interpretation of
legislation; the Ministry of Education and the Ministry of the Interior deal with their
respective competences. The latest annual report published by the Ministry of Justice and
Public Order, which records activities for 2013, sums up the ministry’s activities in this
field: It provides information that feeds into various European-level reports, such as those
issued by the European Union Agency for Fundamental Rights (FRA) and FCNM.>6
Discussion of an action plan on combating discrimination on the grounds of sexual
orientation, age, disability, ethnicity and religion, which had started at the beginning of
2020, was abandoned upon the outbreak of the pandemic before it could be finalised. This
initiative was subsequently submerged into the national human rights strategy, which was
compiled in 2018 and was finally adopted by the Council of Ministers in 2021, providing
general guidelines for the national action plan that was supposed to be compiled and
adopted in the following months.>” The strategy, entitled the National Strategy for the
Protection and Promotion of Human Rights, sets equality and non-discrimination as one of
its priorities, and identifies women, children, LGBTIQ persons, older persons, persons with
disabilities, religious groups, the Roma community, migrants, stateless persons and
persons entitled to international protection as characteristics in need of protection. The
strategy uses rather general and vague terminology without definitions, and sets safety,
inclusion, the combating of discrimination and the promotion of equality as pillars of the
strategy. The Ministry of Justice will coordinate a representative and pluralistic mechanism
that will monitor the implementation of the strategy and the action plan that will be built
upon it, whilst the Ministry of Justice will function as the national focal point, horizontally
coordinating the actions foreseen by the strategy and the action plan. The strategy’s
bibliography mentions UN and Council of Europe instruments but no EU directives.

In October 2021, the Parliamentary Committee on Human Rights expressed concern over
the delay in compiling the action plan foreseen in the strategy. It was especially concerned
about the delay in finalising the draft law on the recognition of gender identity, which at
that stage had not been presented in Parliament for discussion.>'® By the end of 2022,
there had been no further progress in compiling the action plan foreseen in the strategy.
There is no separate action plan for LGBTIQ equality. The Third National Action Plan for
Disability 2021-2023 was approved by a Decision of the Council of Ministers in 2022 and
includes 135 actions (58 new actions and 77 ongoing actions), which will be implemented
by eight Ministries and three Deputy Ministries. The main actions relate to independent
living, social integration, mobility and social protection of persons with disabilities;
employment and vocational training; education services; accessibility of persons with
disabilities to the natural and built environment, transport and information; provision of
health and accessibility of persons with disabilities to the natural and built environment,
transport and information; provision of health and rehabilitation services; information and
awareness-raising on disability issues. The implementation of the action plan is coordinated
by the Department for social integration of persons with disabilities of the Ministry of
Labour and Social Insurance. >*°

516 Ministry of Justice (2014), Annual Report 2013. Available at
http://www.mjpo.gov.cy/mjpo/MIPO.nsf/All/42EB85AE2EFF6C3FC2257F9A00311D97?0OpenDocument.

517 Council of Ministers (2021), ‘Extract from the minutes of the meeting of the Ministerial Council of 2 June
2021’, Proposal no. 630/2021, Decision No. 91.327, 2 June 2021.

518 Antl (2021), ‘Bouln: KaBuoTepei n xapToypaenon dpdoswv Tng EBVIKAC STpatnyikng via Ta AOATKI aroua’,
11 October 2021.

519 Department of Social Integration of Persons with Disabilities (2022), ‘Third national action plan for disability
2021-2023".
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10 CURRENT BEST PRACTICES

There were no measures in 2022 in the field of combating discrimination, no awareness
raising or other relevant practices implemented by the Equality Body or any other public
authority. There was no best practice in relation to artificial intelligence.

Code of Conduct in schools

The Code of Conduct against Racism and Guide for Handling and Recording Racist
Incidents,”?® which was first implemented in 2015, continued through 2022.
Underreporting and inadequate implementation of the Code was particularly prevalent in
2022 as a number of racial incidents were not identified as such and no measures were
taken.

520 For more details, see the website of the Ministry of Education at
http://www.moec.gov.cy/dme/programmata/scholiki paravatikotita/protokolla/kodikas symperiforas kata
tou ratsismou pi.pdf.
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11

SENSITIVE OR CONTROVERSIAL ISSUES

11.1 Potential breaches of the directives at the national level

1.

The Equality Body’s mandate is no longer exercised as such, and no reports or other
activities are carried out in this capacity, applying the national anti-discrimination
legal framework. The complaints received are handled as Ombudsman or as
monitoring body for the CRPD, which means that, with few exceptions, the complaints
are no longer examined through the lens of the anti-discrimination directives.
Courts tend to invoke the doctrine of separation of powers in order to continue
applying discriminatory laws, contrary to the CJEU ruling in Egenberger.>?!

A constitutional provision enabling the President of the Republic to refer laws back to
parliament for amendment and, if parliament refuses to amend then, then to apply
to the Court, has led to a number of laws safeguarding equality to be annulled.>??
One of the most commonly cited reasons offered by the President seeking the
amendment or annulment of a law is another constitutional provision prohibiting MPs
from introducing laws that can lead to an increase of the state budget.>?3 In 2022 a
law which extended sickness and unemployment benefits to workers aged 63+ was
annulled by the court, following an application by the President of the Republic, on
the ground that it would lead to increased expenditure as a result of the increase in
the number of eligible sickness benefit receivers.

In recent years, the Government has completely abandoned efforts to raise
awareness about the directives, to promote equality initiatives or to consult with civil
society. This is the case even with KYSOA, which in 2006 was afforded the status of
a social partner, contrary to Articles 12 and 13 of Directive 2000/78 and Articles 10,
11 and 12 of Directive 2000/43.

There is no procedure in place for a regular review or revision of discriminatory
laws/regulations, contrary to Article 16 of Directive 2000/78 and Article 14 of
Directive 2000/43. In practice, a review is only triggered once a complaint is
submitted to the Equality Body. In such a case, the law requires the Equality Body to
refer discriminatory laws/regulations to the Attorney General, who is then under a
duty to prepare the amending legislation. Despite several referrals to the Attorney
General, few of the laws found by the Equality Body to be discriminatory have been
amended. This procedure, however, is very rarely followed, with the result that
several discriminatory laws remain in place. The failure of the Attorney General to
proceed with amending the laws flagged by the Equality Body, when viewed through
the lens of the wide powers granted to the Attorney General by the Constitution, raise
concerns as to whether the Cypriot justice system is capable of responding to the
needs and requirements of the EU acquis.

National laws provide for the judicial review procedure to be used by claimants who
are challenging administrative acts or omissions affecting them. In the judicial review
procedure, however, a claimant cannot be represented by an organisation because
the organisation is not deemed to have the legitimate interest required.

The burden of proof is not reversed in judicial review proceedings, which is the legal
route prescribed by the national legal framework for discrimination claims against the
state. The national laws transposing the equality directives provide for the reversal
of the burden of proof in judicial proceedings. At the same time, however, the laws
provide that in order to challenge an administrative act, the procedure to be used is
that of judicial review under Article 146 of the Constitution, where the burden of proof
is not reversed.

521 CJEU, Judgment of 17 April 2018, Egenberger, C-414/16, ECLI:EU:C:2018:257.
522 Constitution of the Republic of Cyprus, Article 52.

523 The Constitution of the Republic of Cyprus, Article 80.

109


http://www.cylaw.org/nomoi/enop/non-ind/syntagma/full.html
http://www.cylaw.org/nomoi/enop/ind/syntagma/section-scdd7cd717-d3a3-3577-3da8-5e35d51ce50d.html

Country report - Non-discrimination — Cyprus - 2023

11.2 Other issues of concern

1. The Equality Body issued a report arguing that the decision not to get vaccinated
against COVID-19 amounts to a ‘belief’ and is therefore a protected characteristic
against differential treatment. This position was not shared by the courts but may
nevertheless ignite the submission of further complaints to the Equality Body against
the measures to contain the spread of COVID-19.

2. The pandemic set the frame for a new immigration policy that included repeated
pushbacks at land and at sea, the mass detention of asylum seekers in closed camps,
the shortening of the timeline afforded for appealing against negative asylum
decisions and other measures intended to curb asylum and immigration. Government
officials repeatedly made xenophobic statements framing third country nationals as
a risk to ‘our’ culture and security and exaggerated the number of asylum
applications. Racial hate speech became common in the mainstream media and was
adopted as the main political discourse by most political parties.

3. KYSOA raised concerns that the austerity agenda, as a means of addressing the
economic crisis resulting from the pandemic, is impacting negatively on de-
institutionalisation and independent living. The Confederation stated that the need
for independent living became more obvious during the lockdown, when half of the
victims of the pandemic in Europe were people living in closed institutions and homes.
In Cyprus, persons with disabilities and chronic ilinesses were the first to have to lock
themselves in the house in order to preserve their health and that of their family
members and were more negatively affected by the impact of isolation, the rise in
domestic violence, the degradation of healthcare, the lowering of their income, the
suspension of operation of essential services to them, educational inequalities and
increasing poverty and unemployment.>2*

4, KYSOA reported that persons with intellectual disabilities who participated in the
supported employment schemes and were instructed to stay at home during the
lockdown received the humiliating compensation of EUR 30 to EUR 50 for two
months. Most persons with intellectual disabilities employed under the programme
of supported employment were forced to stay at home during the COVID-19
lockdown; during this period, no salary was paid to them. The Confederation reported
that the Ministry of Labour, Welfare and Social Insurance had issued a circular
encouraging persons with disabilities who were forced to refrain from work, to apply
for the loss of wages benefit, without explaining that that would lead to a reduction
in their minimum guaranteed income. Those who applied received benefits that were
often equal to one third of the amount subsequently deducted from their minimum
guaranteed income. Other persons with disabilities reported to the Confederation that
their minimum guaranteed income was suspended during lockdown without any
warning or explanation given. Many persons employed under the supported
employment scheme were informed by their escorts that the application for a benefit
for loss of wages during lockdown was a trap and would lead to deductions of amounts
much higher than the benefit or even indefinite suspension of their minimum
guaranteed income. As a result, they refrained from applying for this benefit. Many
of the persons with intellectual disabilities who returned to work after the lockdown
received only 50 % of their salaries, whilst others had their employment terminated
on the justification that the workspace is limited or that the circumstances that had
arisen in the post-COVID-19 period led to a reduction in their volume of work and
there was no longer any work for them to perform.>2>

5. The appointment of a new Ombudsman in 2017 revealed several systemic problems
with the correct transposition of Article 13 of the Racial Equality Directive. The

524 Trimikliniotis, N. and Demetriou, C. (2020), Coronavirus COVID-19 Outbreak in the EU: Fundamental Rights
Implications, Cyprus Country Report 4, commissioned by the Fundamental Rights Agency of the EU, July
2020.

525 Trimikliniotis, N. and Demetriou, C. (2020), Coronavirus COVID-19 Qutbreak in the EU: Fundamental Rights
Implications, Cyprus Country Report 4, commissioned by the Fundamental Rights Agency of the EU, July
2020.
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10.

11.

12.

13.

qualifications required for a person to be appointed Ombudsman, and automatically
head of the Equality Body, provide no guarantee that the specialised body will
perform its functions effectively or independently. There is no requirement for the
Ombudsman to possess any qualifications or experience, no obstacles to politically
exposed persons being appointed and no duty to exclude conflicts of interest, thus
paving the way for the Executive to appoint a person that serves the political agenda
of the President at the time. There is no legal requirement for the specialised body
to publish its reports or to publish data about complaints received, allowing the
institution to keep its activities away from the public eye.

It is not clear whether the Equality Body continues to face budgetary issues as it did
in previous years, because the work output is reduced compared to previous years.
The number of complaints has dropped and the reports issued contain a minimum of
legal research or analysis.

The current Ombudsman does not appear to accept complaints from organisations
representing victims or from other persons on behalf of victims.

Following the deletion of statistical data published for the period 2004-2014, given
the fragmented nature of the statistics for the period 2017-2020 and the absence of
statistical data for 2021-2022, there is no coherent picture of discrimination in
Cyprus. The only conclusion that can be drawn from this development is that there
has been a sharp decline in the number of complaints submitted to the Equality Body
and these complaints are no longer examined through the lens of the equality acquis.
The courts do not maintain statistical records of decisions issued.

Since its inception in 2004, the Equality Body has not issued a single binding decision
or imposed any fine, resorting only to mediation or non-binding opinions and
recommendations.

A new law came into force in December 2017 governing the operation of NGOs,
imposing several new prerequisites, formalities and demands on NGOs.>?¢ The
operation of NGOs has now become more demanding, bureaucratically onerous and
expensive. Moreover, the law did not grant NGOs the necessary ‘legitimate interest’
in order to bring to court applications for judicial review on behalf of victims. It also
failed to reverse the current practice of prohibiting NGO lawyers from appearing in
court to represent victims. Organisations can only act on behalf of victims in claims
for compensation before a district court. An amendment to this law introduced in the
summer of 2020 led to more than 3 000 NGOs, including NGOs active in the non-
discrimination field, being struck off the register of NGOs. This was an added
impediment to the space of NGOs, which shrunk considerably during 2020 due to
COVID-19 restrictions. The deletion from the registry had a snowball effect, with
NGOs being framed as ‘illegal’ and being denied a presence in the public sphere.
Litigation is not sufficiently used, owing to the cost and length of time involved; the
fact that legal aid is made available only subject to insufficient means; and to the
lack of awareness of the anti-discrimination laws amongst the legal profession. The
sanctions foreseen in the law for discrimination are neither dissuasive nor effective.
Moreover, given the fact that the Equality Body’s decisions in the past were mere
recommendations, victims of discrimination were, in practice, not afforded the
mandatory legal protection foreseen in the directives. There is little coordination
between NGOs and lawyers for effective handling of cases.

As a concept, positive action continues to be viewed with suspicion by the courts and
policy makers alike. They appear willing to apply it only to persons wronged by the
Turkish invasion (war veterans, persons with disabilities resulting from the war) as
part of the national project of promoting their sense of ‘victimhood’, but otherwise
find that it violates the equality principle enshrined in the Constitution.

Following the Labour Tribunal decision in 2008 which raised some concerns regarding
jurisdiction to hear discrimination cases, the law transposing Directive 2000/78
(minus the disability component) was amended; the law on disability discrimination

526 | aw Revising the Laws on Associations and Foundations and Annulling the Law on Registration of Clubs

(Nopocg nou avadBewpei Toug nepi Swuateiwv kai IdpuudTtwv Nopoug Tou 1972 kai 1997 kai katapyei Tov lNepi
eyypaoeri Asoxwv vopo) N. 104(1)/2017. Available at http://www.cylaw.org/nomoi/arith/2017 1 104.pdf.
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was not amended to reflect the court’s findings and it remains uncertain which court
has jurisdiction to try disability discrimination cases. In considering an appeal against
the first instance decision of the tribunal, the Supreme Court disagreed with the
tribunal’s findings as regards its jurisdiction, but did not explicitly rule that the Labour
Court has jurisdiction to try all discrimination cases, irrespective of whether an
employment relationship exists or not.

14. There is no law explicitly providing that an authority’s failure to act on complaints of
discrimination amounts to discrimination. Nor is there any law that imposes a general
public duty of anti-discrimination on authorities. Many complaints directed against
various Government departments are simply not addressed or dealt with, without
any consequences for the departments concerned, and serious instances of
discrimination go unpunished.

15. 1In 2017 the latest collapse of the peace talks aimed at resolving the Cyprus problem
gave fresh impetus to demands by Turkish Cypriots to restore their constitutional
rights, which they were deprived of as a result of the ‘doctrine of necessity’. Faced
with a problem that increasingly looks ‘unresolvable’, Turkish Cypriots are now more
inclined to resort to litigation at national and European level to claim their rights. The
tension generated by the protracted conflict between the Greek Cypriot and Turkish
Cypriot communities and the underlining human rights issues which ensue as a result
were also flagged by the UN Committee on the Elimination of Racial Discrimination
in its 2017 country report on Cyprus.>?’

16. In the parliamentary elections of 2021, the neo-Nazi party ELAM’s percentage rose
to 6.78 %. In exchange for supporting the candidate of the ruling party DESY for
president of the parliament, a new parliamentary committee was set up and chaired
by ELAM, with the mandate to address the “"demographic problem” allegedly facing
Cyprus, but essentially it deals with migration and asylum in a negative and fear
mongering style. In the previous parliamentary election of 2016, ELAM>28 entered
Parliament for the first time, having won 3.71 % of the votes and securing two
parliamentary seats. The negative impact of ELAM’s entry into Parliament became
apparent a few months after the elections, when it proposed that the Cypriot
referendum of 1950, which had decided overwhelmingly in favour of union with
Greece, be celebrated in schools. ELAM’s proposal was accepted and adopted, with
only the communist party voting against it. This development prompted the Turkish
Cypriot leader Mustafa Akinci to withdraw from the negotiations for the resolution of
the Cyprus problem, causing the peace process to collapse. This series of events has
since topped the political agenda and discourse, with one side blaming the other for
the collapse of the peace talks and for allowing ELAM to ‘score points’. There are also
concerns about the heightened tensions resulting from increased far-right activity.
Since it gained seats in Parliament in 2016, ELAM is afforded ample time by the
mainstream media to disseminate xenophobic and Islamophobic views. During the
2017 electoral campaign for the presidential election, which took place in January
2018, ELAM's views against migrants, Muslims and homosexuals were paraded in all
the major media outlets as part of the race for the presidential election, which ELAM
contested with its own candidate. Complaints submitted to media monitoring bodies
about TV channels disseminating ELAM’s racist views were all rejected on the grounds
that the TV channels are obliged by law to equally present the views of all candidates.

17. There has never been any Roma inclusion strategy, nor has there been up until now
an action plan to combat discrimination on any ground.

18. No equality training is offered to state bodies, local governance officials, law
enforcement officers or lawyers. Since 2021, training has been offered to judges in
the context of the EU-funded project SRSP3, but to date the curriculum has not
included equality law.

527 UN Committee on the Elimination of Racial Discrimination (2017), Concluding observations on the twenty-
third and twenty-fourth periodic reports of Cyprus, 12 May 2017. Available at
http://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/CYP/INT CERD COC CYP 27472 E.pdf.

528 The initials stand for ‘National Popular Front’, in Greek: EBvikd Aaikd MéTwno.
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19.

20.

21.

22.

23.

24.

Judicial practice on discrimination claims often deviates from the letter and the spirit
of the directives, rejecting discrimination claims by using the ‘reasonableness’ test.
The use of this test has led the courts to reject direct discrimination claims that were
thought to be ‘reasonable’, in breach of the equality directives, which allow only a
limited range of exceptions.

Regarding discrimination at the workplace, the inequality of power between the
employers’ lobby and workers’ unions, despite the apparent strength of the latter, is
accentuated by the fact that Cyprus has a very large SME sector, whose individual
members generally lack professionalism and awareness on issues of labour rights
and discrimination. This sector is one of the worst hit by the economic crisis and the
violation of workers’ rights has become commonplace. The pandemic exacerbated
this problem, as unemployment hit record levels and labour rights were further
eroded.

The national specificities of Cyprus are the result of what can be termed country-
specific structural problems. These consist mostly of issues deriving from the
unresolved Cyprus problem, which creates problems of discrimination resulting from
the de facto division of the country e.g. the failure to use Turkish as an official
language of the Republic of Cyprus; discrimination against Turkish Cypriots in access
to property and in the exercise of various constitutional rights; the violation of Greek
Cypriot rights by Turkey; and a certain tendency of the authorities and the courts to
‘seek revenge’ for the Turkish invasion of Cyprus. The Cyprus problem can also be
blamed, at least partly, for a general lack of tradition in equality issues deriving from
the 40-year-old persistent predominance of the Cyprus problem in the public sphere.
Greek Cypriot resentment of the constitutional quota system for Turkish Cypriots in
the public sector, the history of ethnic conflict and the continuous application and
expansion of the ‘doctrine of necessity’ by the authorities and the courts subordinate
equality issues to political expediencies and place a disproportionately strong
emphasis on state sovereignty.

Although the Law on Presidential Elections was amended in 2020 to enable blind
persons to vote, assisted by a person of their choice, voting remains a challenge for
persons with kinetic disabilities because the electoral centres are not accessible by
wheelchair and / or have other types of barriers. According to KYSOA, hundreds, if
not thousands, of persons with disabilities never voted in any elections due to
problems of accessibility, including accessibility to information, this being particularly
the case of persons residing in institutions and persons with intellectual disabilities.
There is no labour inspectorate to monitor the working conditions of employees in
order to identify discrimination on grounds other than gender.

There were no issues of concern relating to discrimination and the use of artificial
intelligence (AI), as Cyprus is still at the early stages of implementing an Al strategy
and a digital agenda.
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12 LATEST DEVELOPMENTS IN 2022
12.1 Legislative amendments
There were no relevant legislative amendments in 2022.

Purporting to address a long standing request from the opposition for sickness and
unemployment benefits to be granted to persons aged 63+ who continue to work, in 2020
the government presented a bill introducing new eligibility criteria for these benefits. The
government proposal was premised on contributions made by the applicants to the public
Social Insurance Fund. According to the government bills, in order to be eligible for a
sickness benefit, persons aged 63+ who chose not to retire:

- must have been engaged in insured employment immediately prior to the
commencement of the sickness period which was not terminated;

- must have completed at least 13 weeks of continuous employment prior to
commencement of the sickness period and must have paid the corresponding
contributions to the state social insurance fund.

The opposition parties opposed the new eligibility conditions on the ground that these led
to a fresh type of age discrimination: their contributions of the public Social Insurance Fund
would be treated differently on the sole criterion of age. According to the majority of MPs
in the deliberations of the Parliamentary Labour Committee, this was unacceptable and
would inevitably force persons who reach 63 and fall sick, to apply for the statutory
pension, on which a 12% penalty applies by virtue of another law.5?° As a result, on 23
April 2021 the parliamentary committee removed the eligibility conditions from the
government bill and adopted it without them.>3° At the same time parliament adopted
another amendment to the basic law on social insurance, to the effect that persons who
have reached the age of 63, are temporarily unemployed and do not claim a statutory
pension are entitled to unemployment benefit.>3! On this basis, persons entitled to an early
statutory pension before the year of retirement and choose not to receive, who were until
then ineligible for unemployment benefit, were rendered eligible as a result of this
amendment. On 11 May 2021, the President of the Republic referred both laws back to
Parliament for reconsideration, under a procedure prescribed by the Constitution,>32 on the
grounds that the extension of the sickness benefit to all persons eligible for a statutory
pension without the qualifications inserted by the government and the extension of the
unemployment benefit to this same category of workers would lead to increased
expenditure, which would weaken the measures put in place to ensure the sustainability
of the social security system. The President of the Republic argued that the law, as adopted,
infringed article 80 of the Constitution as it would lead to increased expenditure as a result
of the increase in the number of eligible sickness benefit receivers. On 20 May 2021 all
opposition parties reconsidered the laws referred back to Parliament by the President and
refused to revise them to meet the government’s demands.>33

Following the above development, the President lodged an application to the Supreme
Court asking for a ruling on whether the two laws, as adopted by the parliament, were
compliant with articles 80.2 and 179 of the Constitution.>3* The Supreme Court held that

529 Since 2012, when a packet of austerity measures were introduced to address the economic crisis as part of
the memorandum concluded with the EU’s troika, a penalty of 12% was introduced to pensions choosing to
retire early at the age of 63. Although most of the austerity measures were subsequently phased out, the
12% penalty on pensions remains, attracting criticisms from trade unions because many persons aged 60+
are long term unemployed and have no possibility of finding work after 63.

530 The Social Insurance (Amendment) (No.4) Law of 2021.

531 The Social Insurance (Amendment) (No.5) Law of 2021

532 Constitution of the Republic of Cyprus, Article 52.

533 Attorney General’s office (2022), ‘Announcement of the Legal Service in relation to decisions of the
Supreme Court, issued on 20 July 2022’, Press release 20 July 2022.

534 Article 80.2 provides that no bill involving an increase in the expenditure foreseen in the state budget may
be tabled by a Member of Parliament; Article 179 provides that no law ranks higher than the Constitution
and EU law.
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the laws under question were not compliant with Articles 80.2 and 179 of the Constitution
and infringe the principle of the separation of powers. Further, the Supreme Court held
that the laws under reference interfered with the powers of the executive to assess the
conditions for the provision of benefits in the exercise of its administrative function and its
power to assess the financial consequences that such provision would have on the Social
Security Fund. 33>

The Court was not presented with and did not consider age discrimination and the
predominance of the EU acquis over the national Constitution; this angle was also absent
from the parliamentary debates over these laws. There was no consideration of whether
this difference in treatment was objectively and reasonably justified by a legitimate aim.
The compatibility of this provision with article 16(a) of Directive 2000/78/EC did not come
into play at all, nor was an effort made, either at the level of parliamentary debates or at
the judicial level, to justify this measure as serving a legitimate aim. It is recalled that
Cyprus still maintains in force a legislative provision allowing the dismissal without
compensation of employees who have reached retirement age, even though it was found
by the Equality Body to be discriminatory; the government’s argument that this measure
was justified because employees aged 65 or older are secure due to their pension and
provident fund benefits was rejected by the Equality Body at the time.>3¢ It is presumed
that the unspecified increase of the state budget, which the government invoked in this
case, is unlikely to meet the definition of ‘legitimate aim’ as laid down by the CJEU in
C-388/07 Age Concern England as it falls short from amounting to a social policy objective.
This is neither the first nor the last time that the executive uses its constitutional powers
to block measures adopted by the legislature by invoking the risk of increasing the state
budget, essentially restricting parliamentary activity to legislating for rights that can be
implemented without money.

12.2 Case law
There was no relevant Court case law in 2022.

Relevant discrimination ground(s): Age

Name of the court: Equality Body

Date of decision: 18 November 2022

Name of the parties: The names of the complainants were not published. The decision
was issued against the Cypriot Union of Journalists

Reference number: A/P 4/2000

ECLI reference: (if applicable) N/A

Link:
http://www.ombudsman.gov.cy/ombudsman/ombudsman.nsf/All/236804A45D097043C2
258901002E3685/%file/4 2020.pdf?OpenElement

Brief summary: A complaint was filed by unnamed individuals at the Equality Body
against the union of journalists for age discrimination, as a result of a recently introduced
change in the union’s statues which required union members to be working as journalists
in order to stand for election at the union’s board. The statute of the journalists’ union was
amended in November 2020 so as to restrict eligibility to stand for election in the board to
those members who were still working as journalists at the time of submitting their
candidacy. The complainants argued that the new eligibility condition had the effect of
excluding them from board participation on the ground of their age. The union sought to
justify this amendment, which had been approved by a majority of 85%, on the ground
that journalists who are no longer active in the labour market should not have an executive
role and make decisions for those who are still active in the labour market, adding that
there is no other union where retired persons have an executive role. The union pointed
out that retired journalists are not excluded from the union, but merely from standing for
the board. Furthermore, the amendment in the statute of the union does not exclude older

535 Cyprus Supreme Court, President of the Republic v. House of Representatives, 20 July 2022, Ref. 6/2021
and 7/2021.
536 Equality Authority, Report No. A.K.I. 13/2005, 11 April 2007.
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journalists from the board if they are still active in the labour market; the criterion for
exclusion from the board was not age but whether or not the candidate was working as a
journalist. Citing the provisions of the Employment Equality Directive and then, strangely
enough, the Racial Equality Directive, the Equality Body decided against the Union of
Journalists, rejecting the justification offered by the Union on the ground that the law does
not permit exceptions unless they relate to employment policy, labour market and
vocational training objectives. It therefore proceeded to issue a binding decision against
the Union to delete from their status the eligibility condition under scrutiny and to refrain
from holding elections for board members until this was rectified.

The Equality Body misinterpreted article 6(1) of the Employment Equality Directive as
permitting differences of treatment only if these related to employment policy, labour
market and vocational training objectives, missing the fact that article 6(1) permits any
differences objectively and reasonably justified by any legitimate aim.
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ANNEX 1:

INTERNATIONAL INSTRUMENTS

Country:
Date:

Cyprus
1 January 2023

Instrument

Date of
signature

Date of
ratification

Derogatio
ns/
reservatio
ns
relevant
to equality
and non-
discrimina
tion

Right of
individual
petition
accepted?

Can this
instrument
be directly
relied upon
in domestic
courts by
individuals?

European
Convention
on Human
Rights
(ECHR)

16.12.1961

06.10.1962

None

Yes

Yes

Protocol 12,
ECHR

04.11.2000

30.04.2002

None

Yes

Yes

Revised
European
Social
Charter

03.05.1996

27.09.2000

None

Ratified
collective
complaints
protocol?
Yes

Yes

International
Covenant on
Civil and
Political
Rights

19.12.1966

02.04.1969

None

Yes

Yes

Framework
Convention
for the
Protection of
National
Minorities

01.02.1995

04.06.1996

None

N/a

Yes

International
Covenant on
Economic,
Social and
Cultural
Rights

09.01.1967

02.04.1969

None

Yes

Yes

Convention
on the
Elimination
of All Forms
of Racial
Discriminatio
n

12.12.1966

21.04.1967

None

Yes

Yes

ILO
Convention
No. 111 on
Discriminatio
n

02.02.1968

02.02.1968

None

Yes

Yes
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Instrument | Date of Date of Derogatio | Right of Can this
signature | ratification | ns/ individual | instrument

reservatio | petition be directly
ns accepted? | relied upon
relevant in domestic
to equality courts by
and non- individuals?
discrimina
tion

Convention 05.10.1990 | 07.02.1991 | None Yes Yes

on the Rights

of the Child

Convention 03.03.2007 | 17.02.2011 | Yes Yes Yes

on the Rights

of Persons

with

Disabilities
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GETTING IN TOUCH WITH THE EU
In person
All over the European Union there are hundreds of Europe Direct information centres.

You can find the address of the centre nearest you at:
https://europa.eu/european-union/contact en.

On the phone or by email

Europe Direct is a service that answers your questions about the European Union.
You can contact this service: - by freephone:

00 800 6 789 10 11 (certain operators may charge for these calls), -

at the following standard number: +32 22999696, or — by email via:
https://europa.eu/european-union/contact en.

FINDING INFORMATION ABOUT THE EU
Online

Information about the European Union in all the official languages of the EU is available
on the Europa website at: https://europa.eu/european- union/index en.

EU publications

You can download or order free and priced EU publications from:
https://publications.europa.eu/en/publications. Multiple copies of free publications may
be obtained by contacting Europe Direct or your local information centre

(see https://europa. eu/european-union/contact en).

EU law and related documents

For access to legal information from the EU, including all EU law since 1951 in all the
official language versions, go to EUR-Lex at: http://eur- lex.europa.eu.

Open data from the EU

The EU Open Data Portal (http://data.europa.eu/euodp/en) provides access to datasets
from the EU. Data can be downloaded and reused for free, for both commercial and non-
commercial purposes.
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