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EXECUTIVE SUMMARY
1. Introduction

The Slovak Republic is a country of 5.4 million people. In addition to Slovak nationals, a
wide range of minority groups live in the country. The largest groups are Hungarians
(7.75 %) and the Roma minority. The official number of Roma in the last census (2021)
was 67 179 (1.23 %),! although the Atlas of Roma Communities 2019 contains data on
approximately 417 000 Roma living in 825 municipalities and estimates that there are
450 000 people of Roma origin in Slovakia.? The other minority groups include Czechs,
Ruthenians, Ukrainians, Croatians, Viethamese, Germans, Poles, Bulgarians, Moravians
and Jews.3

In Slovakia, many individuals and groups face serious discrimination due to some of their
traits. For example, the Roma people face widespread, deep prejudice and discrimination,
which exists in all areas of life and is often characterised by segregation and exclusion.

Roma living in segregated settlements face an increased threat of forced eviction. Data
from the EU SILC_MRK survey of the Office of the Roma Plenipotentiary for Roma
communities published in October 2022 provides complex information about the housing
of Roma in marginalised communities, including their social exclusion. It also shows on-
going inequalities in terms of material quality of their housing, expenses for their housing
and risks of losing their housing.*

In January 2022, the Kosice District Court upheld the claim of nine complainants of Roma
ethnicity that they were forcibly evicted from their homes in Kosice (the district of Nizné
Kapustniky) in 2012 under the pretext of waste removal by the city authorities.> The Court
ruled that forced eviction constitutes discrimination in the form of harassment and awarded
each applicant non-pecuniary damages of EUR 1 000. In April 2022, the Slovak
Government adopted the first action plans under the Strategy for the equality, inclusion
and participation of Roma®, setting out particular tasks and activities for its implementation
in the period 2022-2024.7 However, there are relevant aspects raised by NGOs indicating
that the Strategy and the action plans may be falling short of the aims for their
implementation in terms of a tangible impact.8

Too many Roma children are educated in segregated schools and/or classes and many of
them are educated in schools for children with intellectual disabilities. Also, data from the

! See: https://www.scitanie.sk/en/population/basic-results/structure-of-population-by-ethnicity/SR/SK0/SR.

2 Ravazs, A. Kovacz, L. Markovi¢, F. (2021), Atlas rémskych komunit 2019 (Atlas of Roma communities
2019), Bratislava, VEDA. Available at: https://imb-bmi.org/wp-content/uploads/2021/03/atlas-romskych-
komunit-2019.pdf. https://www.minv.sk/?atlas-romskych-komunit-2019. The data in the official census was
based on people declaring their own ethnicity and many individuals did not openly declare themselves as
Roma. Data in the Atlas of Roma Communities is based on perceived ethnicity attributed to them in the
research, which explains a difference in numbers.

3 Each making up less than 1 % of the national population. See: https://www.scitanie.sk/en/population/basic-
results/structure-of-population-by-ethnicity/SR/SK0/SR.

4 Office of the Roma Plenipotentiary for Roma Communities (2022), Prijmy a Zivotné podmienky v
marginalizovanych rémskych komunitdch: Vybrané ukazovatele zo zistovania EU SILC_MRK 2020 (Income
and living conditions in marginalised Roma communities: Selected indicators from the survey). For an
overview of the main findings from this survey, see its executive summary, available in English, pp. 7-11.

5 Decision of the District Court Kosice 1I, No. 15C/190/2014-650, 21 January 2022.

6 Slovak Government (2021), Stratégia rovnosti inklizie a participacie Rémov fo roku 2030 (Strategy for the
equality, inclusion and participation of Roma to 2030). Available at:
https://rokovania.gov.sk/RVL/Material/25860/1.

7 Slovak Government (2022) Akcné plany k stratégii rovnosti, inklGzie a particpacie Romov do roku 2030
(Action plans under the Strategy for the equality, inclusion and participation of Roma to 2030). Available at:
Detail uznesenia | Portal OV (gov.sk).

8 See: Roma Civil Monitor (2022), Civil society monitoring report on the quality of the national strategic
framework for Roma equality, inclusion, and participation in Slovakia, pp. 39-40. Available at:
https://romacivilmonitoring.eu/wp-content/uploads/2022/09/RCM2-2022-C1-Slovakia-FINAL-
PUBLISHED.pdf.
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EU SILC_MRK survey of the Government Office of the Roma Plenipotentiary for Roma
communities confirms on-going pervasive inequalities in education. In particular, 17 % of
children from the Roma marginalised communities aged from 6 to 15 years were in special
education. Compared with the overall population, the proportion is roughly three times
higher. The formation of purely Roma classes also widely occurs in mainstream education.
Almost half (47 %) of children from the marginalised communities aged from 6 to 15 in
mainstream education have only Roma classmates, while 32 % of children attend a school
with exclusively Roma pupils.®

Both key independent human rights institutions - the Slovak National Centre for Human
Rights (the designated equality body) and the Office of the Public Defender of Rights -
continued to raise this on-going problem and the need for the Government authorities to
address it effectively.®

The segregation of Roma children is the subject of cases in the domestic courts. The cases
are litigated by NGOs, mostly as actio popularis claims or by legally representing individual
claimants in court proceedings.

In December 2022, the Supreme Court of the Slovak Republic reached a landmark decision
on the segregation of Roma children in a Roma-only school in the actio popularis claim
filed by NGO the Center for Civil and Human Rights. It ruled that the defendant town of
Stara Lubovnia and the state, represented by the Ministry of Education, had violated the
principle of equal treatment by failing to take sufficient preventive measures to protect
against discrimination and to eliminate discrimination against Roma children at the
Podsadek Primary School in Stara Lubovria based on their ethnic origin. It is the first
judgment of the Supreme Court to address the systemic and widespread issue of
segregation of Roma children in education and to recognise the positive obligation on the
state regarding its prevention.!?

Slovakia faces infringement proceedings by the European Commission for violating the EU
Racial Equality Directive (2000/43/EC) in the practice of discriminating against Roma
children in special and mainstream education systems. As of 2022, the infringement
proceedings were still pending.

Roma women are especially affected by multiple and/or intersectional discrimination. This
includes their segregation in hospitals. This practice has been challenged by NGO strategic
litigation since 2013. In 2022, the District Court Bratislava III issued a judgment?!?
dismissing the actio popularis claim submitted by NGO the Center for Civil and Human
Rights. The Court held, among other findings, that the placement of Roma women in a
separate room in itself does not necessarily have to constitute unlawful segregation and
may be justified by the patients’ state of health, the occupancy of the maternity ward,

° Office of the Roma Plenipotentiary for Roma Communities (2022), Prijmy a Zivotné podmienky v
marginalizovanych rémskych komunitdch: Vybrané ukazovatele zo zistovania EU SILC_MRK 2020 (Income
and living conditions in marginalised Roma communities: Selected indicators from the survey) pp. 9: main
findings in English. Available at:
https://www.romovia.vlada.gov.sk/site/assets/files/1561/analyticka sprava eu silc mrk 2020 elektronick
a_final.pdf?csrt=7830548095596483054.

10 public Defender of Rights, Sprava o ¢innosti Verejného ochrancu prav za obdobie roka 2021 (Report on the
activity of the Public Defender of Rights for 2021), February 2022, pp. 3-16. Available at:
https://vop.gov.sk/wp- content/uploads/2022/03/VOP_VS21 SK Digital-2.pdf. Observations of the Slovak
National Centre for Human Rights in relation to the thirteenth periodic report of Slovakia to the Committee
on the Elimination of Racial Discrimination. Bratislava: Slovenské narodné stredisko pre lfudské prava, 2022.
Available at: https://www.snslp.sk/wp-content/uploads/CERD submission SNCHR final.pdf, Slovak National
Centre for Human Rights (2022) Segregécia vo vzdeldvani — analyza znamych poznatkov (Segregation of
education - analysis of knowledge), available at: https://www.snslp.sk/wp-content/uploads/Analyza-
segregacia-vo-vzdelavani-2.pdf.

11 Decision of the Supreme Court of the Slovak Republic, No. 5Cdo/102/2020, 15 December 2022. The
decision was delivered to the claimant on 3 February 2023, after the cut-off date for this report.

12 Decision of the District Court Bratislava III, No. 14C/288/2013, 29 July 2022.
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epidemiological measures, as well as whether the women themselves preferred to stay in
a room with other Roma women. The case is now pending before the appeal court.

Same-sex marriage and civil partnerships are not recognised in Slovakia. Homophobic
voices and voices that contest the concept of gender equality are getting stronger.!3 In
October 2022, two people were killed, and a third person was wounded, in a shooting
outside a LGBTI+ bar in Bratislava.'* Before the killings, the murderer had posted an anti-
LGBT and anti-Semitic statement on the Twitter social network. The murder intensified civil
society calls for ensuring protection and equality for LGBTI+ people in the Slovak Republic
by adopting a range of measures including e.g. the adoption of laws recognising the
existence of same-sex couples and their families, at least in the form of a life partnership.t>
Although the murder was condemned by the highest political representatives, it has not
led to adopting comprehensive measures to prevent discrimination against LGBTI+ people
in Slovakia - quite the opposite, in fact, as the human rights of LGBTI people in the Slovak
Republic appear to be more, rather than less, at risk. In October 2022, the Regional Court
in Zilina!® ruled in favour of gay spouses whom Slovakia had refused to recognise as
permanent residents. The Court confirmed that the rejection of the application in this case
constituted unjustified discrimination on the basis of sexual orientation and a violation of
the right to respect for private and family life and freedom of residence. It is the first such
decision on this matter in Slovakia.

Persons with disabilities face numerous physical and societal barriers and segregation on
a daily basis in all fields of life. In addition, children with disabilities face discrimination in
access to education and are often placed in segregated special classes and/or schools. The
educational system is not inclusive and often falls short of educating such children in
mainstream education.

Many other individuals and groups also face serious discrimination, often in combinations
of several grounds.

2. Main legislation

The Slovak Republic is party to several international human rights treaties including the
International Covenant on Civil and Political Rights, the International Covenant on
Economic, Social and Cultural Rights, the European Convention on Human Rights, the UN
Convention on the Elimination of All Forms of Racial Discrimination, and the UN Convention
on the Rights of Persons with Disabilities.

The Constitution of the Slovak Republic states that human rights are guaranteed to every
individual regardless of sex, race, skin colour, language, belief, religion, political affiliation
or conviction, national or social origin, nationality (narodnost)!” or ethnic origin, property,
lineage or any other status. The list of prohibited grounds of discrimination in the
Constitution is open-ended (‘any other status’), which is why it can be argued that sexual
orientation, disability and age, as well as any other grounds covered by the legislation, are

13 See Amnesty International’s 2022/2023 report on Slovakia, pp. 325-326. Available at:
https://www.amnesty.sk/wp-content/uploads/2023/03/202223-air-english 2023-03-22 corrx1.pdf.

14 See e.g. ‘Slovakia LGBT attack: Thousands gather at vigil outside Bratislava bar’, BBC, 15 October 2022.
https://www.bbc.com/news/world-europe-63267451.

15 See the public call on the Slovak Government and Parliament by NGOs to ensure a safe environment for
LGBTI+ people, their families and children, while putting them on an equal footing with the rest of society,
https://inakost.sk/vyzva-ide-nam-o-zivot/.

16 Decision of the Regional Court in Zilina, No. 30S 168/2020, 31 October 2022.

7 In Slovak law, the word ‘nationality’ (ndrodnost) is separate and distinct from the word ‘citizenship’ ($tdtne
obcianstvo). Whereas ‘citizenship’ is understood as meaning nationality in the sense of having a legal
affiliation with a particular state (i.e. being a national or citizen of the Slovak Republic), ‘nationality’ is
understood as an affiliation with a particular ‘nation’ (a group of people defined by common language,
geographical and cultural roots etc.) or ethnic group. Thus, *nationality’ is often understood as meaning
‘ethnicity’, including in the practice of state bodies and public institutions.
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also constitutionally protected grounds.'® No person can be denied their legal rights,
discriminated against or favoured on any of these grounds.

The Anti-Discrimination Act (ADA) now in force was adopted in May 2004.1° The ADA meets
the minimum standards required by the directives and goes beyond them in some
instances.

The ADA prohibits discrimination on open listed grounds.?° In addition to the ADA, several
special laws in all the fields covered by the directives refer to the ADA, sometimes
extending the scope of grounds protected by it. Some serious offensive and discriminatory
behaviour is outlawed separately by the Criminal Code.

The ADA defines the principle of equal treatment not only as the prohibition of
discrimination, but also as a duty to adopt measures to prevent it.?! The principle of equal
treatment applies to all fields covered by the directives (these are all contained in the ADA)
and to all grounds covered by the ADA.

3. Main principles and definitions

The ADA defines direct discrimination, indirect discrimination, harassment, sexual
harassment, instruction to discriminate, incitement to discrimination,?? and victimisation.?3
Except for incitement to discrimination (which is a form that goes beyond the scope of the
directives and does not conflict with them), the definitions follow the patterns of both
Directives 2000/43/EC and 2000/78/EC. Discrimination by association is also prohibited,
but this only covers race, nationality (ndrodnost), ethnicity, religion and belief.2* In
determining whether discrimination has occurred or not, no account is taken of whether
the reasons for discrimination were based on facts or on a false assumption.?®

The ADA also imposes on employers the duty to provide reasonable accommodation. In
particular, it obliges them to take appropriate measures to enable a person with a disability
to have access to employment, promotion or other advancement at work, and to training.
At the same time, accommodating the needs of a person with disabilities must not impose
a disproportionate burden on an employer.2®

An exception grounded on genuine and determining occupational requirements is
permitted if it is justified in accordance with rules that are identical to those in the
directives.?’

The ADA also defines other exceptions to the principle of equal treatment. Discrimination
on the ground of religion or belief is allowed for churches and religious organisations if a
person’s religion is fundamental to the exercise of a certain occupation.?® The ADA

8 See for example the findings of the Constitutional Court of the Slovak Republic, PL. US 8/04-202, 18
October 2005 and No III. US 64/00-65, 31 January 2001, for details see sections 2.1. and 4.2. of this
report.

19 Act No. 365/2004 on Equal Treatment in Certain Areas and on Protection Against Discrimination (Anti-
discrimination Act), as amended (zédkon ¢. 365/2004 Z. z. o rovnakom zaobchddzani v niektorych oblastiach
a o ochrane pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon) v zneni
neskorsich predpisov).

20 Anti-discrimination Act, 365/2004, Section 2(1).

2t Anti-discrimination Act, 365/2004, Sections 2(1) and 2(3).

22 An instruction to discriminate is defined as abusive conduct towards a person in a subordinate position for
the purpose of discriminating against a third person. Incitement to discrimination can be in the form of
persuading, affirming or inciting a person to discriminate against a third person.

23 Anti-discrimination Act, 365/2004, Section 2a(1)-(8).

24 Anti-discrimination Act, 365/2004, Sections 2a(11)(b) and 2a(11)(c).

25 Anti-discrimination Act, 365/2004, Section 3(3).

26 Anti-discrimination Act, 365/2004, Section 7.

27 Anti-discrimination Act, 365/2004, Section 8(1).

28 Anti-discrimination Act, 365/2004, Section 8(2).
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stipulates that it does not apply to legal regulation of the status of third-country nationals?®
and states that, in the armed forces and security and rescue services, discrimination on
the grounds of disability and age is allowed.3°

Under special circumstances, several exceptions concern differences in treatment on the
ground of age, such as setting age restrictions for access to employment, entitlement to
certain social benefits in employment or for the provision of insurance services.3!
Differential treatment on the ground of disability is not considered to be discrimination in
providing insurance services or in employment where the health requirements are essential
for carrying out certain occupational activities.3?

The existing legal rules and case law do not explicitly deal with situations of multiple and/or
intersectional discrimination.

4. Material scope

The principle of equal treatment applies to all areas defined in the EU directives and overall
goes beyond the scope of the directives.

In particular, the principle of equal treatment must be observed in the field of access to
employment, occupation and other earning activity or function, including recruitment
requirements, selection criteria and methods, vocational training, advanced vocational
training and participation in active labour market policy programmes, including vocational
guidance services, membership and activity in employees’ organisations, employers’
organisations and in organisations whose members carry out a particular profession,
including benefits provided by such organisations, and in the fields of social services, social
insurance, old-age pension insurance, supplementary pension insurance, state social
support and social advantages, healthcare, education, and goods and services, including
housing (explicitly, housing provided to the public by legal entities and natural persons
who are entrepreneurs).33 In all these fields, discrimination is prohibited on all the grounds
listed in the ADA. The implementation of the ADA applies to both the private and the public
sector.

5. Enforcing the law

Although the national anti-discrimination legislation is relatively progressive, its
implementation is still a challenge in practice. Discrimination seems to be widespread and
present in all fields covered by the directives (and beyond) and seems to be taking place
through more subtle forms than in the past, due to the introduction of non-discrimination
language to the discourse. One of the reasons for the weak implementation of the
legislation may be the fact that there is very low enforcement through legal procedures.
According to the Ministry of Justice, out of 10 cases of alleged discrimination finally decided
by domestic courts in anti-discrimination disputes in 2022, the courts ruled in favour of
claimant in three cases; in others, the claims were dismissed. 3* The extreme length of the
court proceedings also represents a significant barrier in access to justice.

Anyone who considers himself/herself to have been wronged by a breach of the principle
of equal treatment can bring the perpetrator to court. The person discriminated against
(the claimant) can demand before a civil court (there are no special labour courts) that the
person who breached the principle of equal treatment (the defendant) refrains from such
conduct and, where possible, rectifies the illegal state of affairs. If the violation of the

2% Anti-discrimination Act, 365/2004, Section 4(1)(a).

30 Anti-discrimination Act, 365/2004, Sections 4(1)(b) and 4(1)(c).

3t Anti-discrimination Act, 365/2004, Section 8(3).

32 Anti-discrimination Act, 365/2004, Sections 8(6) and 8(5).

33 Anti-discrimination Act, 365/2004, Sections 3(1), 5 and 6.

34 Response from the Ministry of Justice of 20 February 2023 to a request for information of 10 February 2023
(on file with the author).
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principle of equal treatment has considerably impaired the dignity, social status or social
achievements of the victim, the victim may also seek financial compensation of non-
pecuniary damage. The amount of compensation has no fixed scale.3> A claimant can, in
principle, claim other remedies, such as the court declaring the treatment by a defendant
to be discriminatory. A person who has been discriminated against may also request
material damages, if it is proved that such damage was caused by discriminatory
behaviour.3®

The existing case law shows that courts are rather reluctant to impose sanctions on
perpetrators that would be effective, proportionate and dissuasive. This is especially true
for financial compensation of non-pecuniary damage. In 2022, the District Court in KoSice
awarded eight claimants non-pecuniary damages of EUR 1 000 each in a case concerning
forced evictions.3” The decision is not final.

There is a shift of the burden of proof in court proceedings once the claimant has
communicated to the court facts giving rise to a reasonable presumption that violation of
the principle of equal treatment has occurred. The defendant must prove that there has
been no discrimination against the claimant or that the treatment was necessary and
justifiable.3®

Sometimes, in cases of discrimination that affect a larger or non-specified number of people
or otherwise threaten the public interest, NGOs, or the Slovak National Centre for Human
Rights, can sue the discriminating entity in its own name (actio popularis).*® So far, a few
such cases have been initiated (all by NGOs). 4°

Sanctions for discriminatory behaviour can also be imposed through the administrative
imposition of fines. The labour, trade and school inspectorates are the bodies in charge.
However, in practice, proceedings before inspectorates are still not much used to enforce
the anti-discrimination provisions.

The ADA contains a provision enabling public administration bodies and other legal entities
to adopt positive action measures (entitled ‘temporary equalising measures’). The act
stipulates that such measures should be aimed at removing disadvantages following from
the grounds of racial or ethnic origin, affiliation with a national minority or an ethnic group,
gender or sex, age or disability, and that their aim should be to guarantee equality of
opportunity in practice.** Employment legislation provides for special protection for persons
with disabilities and there is a special quota system established for employers who employ
at least 20 employees.*?

6. Equality bodies

The body designated for the promotion of equal treatment is the Slovak National Centre
for Human Rights. The centre is an independent, non-judicial body, subsidised mainly
through the state budget.*3 It can issue expert opinions to assess possible breaches of the
ADA. However, the opinions are not binding and as such the body cannot impose any

35 Anti-discrimination Act, 365/2004, Section 9(1)-(3), in conjunction with Section 11(1).

36 Anti-discrimination Act, 365/2004, Section 9(4).

37 Decision of the District Court Kosice II, 21 January 2022, No. 15C/190/2014-650.

38 Anti-discrimination Act, 365/2004, Section 11(2).

3% Anti-discrimination Act, 365/2004, Section 9a.

40 Center for Civil and Human Rights and European Roma Rights Centre.

41 Anti-discrimination Act, 365/2004, Section 8a.

42 Pursuant to Act No. 5/2004 on Employment Services, Sections 63-65, any employer who employs at least
20 employees is obliged to ensure that persons with disabilities make up at least 3.2 % of the workforce,
provided that the local labour office has job seekers with disabilities on its register. Instead of employing a
person with a disability, an employer can also decide to buy goods or services from a sheltered workshop or
a sheltered workplace or a self-employed person with a disability.

43 Act No. 308/1993 on Establishing the Slovak National Centre for Human Rights (zakon & 308/1993 Z. z. o
zriadeni Slovenského narodného strediska pre ludské prava), Sections 1 and 2(1)-(3).
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sanction in cases where a violation of the principle of equal treatment has been found. The
centre can also represent victims of discrimination in court proceedings and may also file
an actio popularis claim. The centre works on all the grounds defined by ADA. For
illustration, in 2022, the centre dealt with 122 discrimination complaints, of which, for
example, 10 concerned age, nine ethnic origin, seven disability and two sexual orientation.
Of 122 complaints, the centre found discrimination in only 14 cases. Half of them concerned
discrimination on a ground of ‘other status’. In 2022, the centre issued 20 expert opinions
assessing possible breaches of anti-discrimination legislation; provided legal
representation to four people in court proceedings concerning discrimination; and did not
submit any actio popularis claims.* In 2022, the centre also issued several research
reports*> and submitted reports to the international bodies, including UN Treaty monitoring
bodies?*®

For a long time now, various sources have been reporting that the centre is not fulfilling
its tasks efficiently or satisfactorily.4”

7. Key issues

In general, the transposition of the directives has been carried out in a relatively
satisfactory manner, going beyond the requirements of the directives in many instances,
and, despite there being a lot of room for improvement (e. g. in some procedural rules), it
could serve as a good departure point for the implementation of the principle of equal
treatment in practice. However, at the moment, implementation is still far behind the
requirements of the directives. The main reasons for this are: barriers to access to courts
and to justice in general; racial prejudices among judges and a lack of programmes to
raise their awareness; lack of case law; lack of data and statistics connected to
discrimination and its grounds; lack of effectiveness in the functioning of the equality body;
lack of public policies in the field of anti-discrimination; lack of effective policies and
resources for the transition from a segregated to an inclusive educational system; lack of
mainstreaming of the principle of non-discrimination and lack of coordination among public
bodies responsible for non-discrimination; lack of resources invested by the Government
into non-discrimination; lack of systemic support of NGOs by the Government; a high level
of occurrence and tolerance of racism and discriminatory attitudes in society as a whole.

44 Response of the Centre for Human Rights of 20 February 2023 to a request for information of 10 February
2023 (on file with the author).

4 E.g. the centre published a legal analysis entitled ‘Segregation in education - an analysis of knowledge’,
highlighting the widespread problem of segregation of Roma children in Slovakia. Available at:
https://www.snslp.sk/wp-content/uploads/Analyza-segregacia-vo-vzdelavani-2.pdf.

46 E.g. in 2022, the centre submitted its observations to the UN Committee on the Elimination of Racial
Discrimination and raised relevant shortcomings concerning the protection of the rights of racial minorities
in Slovakia.

47 See, for example, Minority Rights Group Europe, Poradfa pre obcianske a ludské prava, EPEKA Slovenia.
Equality and justice on the sidelines: Comparative report on discrimination against Roma and their access to
justice in Slovakia and Slovenia, November 2022. Available at: https://poradna-
prava.sk/en/publications/equality-and-justice-on-the-sidelines-comparative-report-on-discrimination-
against-roma-and-their-access-to-justice-in-slovakia-and-slovenia/. Concluding Observations of the
Committee on the Elimination of Racial Discrimination from September 2022, CERD/C/SVK/13, para. 8-11.
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INTRODUCTION
The national legal system

The Slovak Republic has a parliamentary form of government and a statutory law system,
its basic law being the Constitution,*® which lays down the scope of guaranteed
fundamental rights. International treaties on human rights and fundamental freedoms,
international treaties for the exercise of which no other law is necessary, and international
treaties that directly confer rights or impose duties on natural persons or legal persons and
that were ratified by Slovakia and promulgated as prescribed by the law, take precedence
over national laws.*® Legally binding acts of the European Union take precedence over the
laws of the Slovak Republic.>® Regulations of the Government and generally binding legal
regulations of ministries have to be in compliance with the Constitution, with international
treaties that were promulgated as prescribed by the law, and with laws.>!

In matters of local and regional self-governance and in the exercise of tasks stipulated by
the law, municipalities and self-governing regions may adopt generally binding legal
regulations.>? In the field of non-discrimination, this has relevance mainly in the field of
social protection (e.g. social services and social advantages), housing and education.
Generally binding legal regulations of municipalities and self-governing regions must be in
compliance with the Constitution, with international treaties that were promulgated as
prescribed by the law, with laws, with governmental regulations, and with generally binding
legal regulations of ministries.>3

Together with the Constitution, the Act on Equal Treatment in Certain Areas and Protection
against Discrimination (Anti-discrimination Act),>* which was adopted on 20 May 2004 and
came into force on 1 July 2004, establishes the basic legal framework of Slovak anti-
discrimination law.

According to the Anti-discrimination Act, the statutory obligation to observe the principle
of equal treatment within the areas stipulated by law applies to ‘everyone’.>> The duty to
observe the principle of equal treatment is defined as comprising the prohibition of
discrimination®® on the prohibited grounds (sex, religion or belief, race, affiliation with a
nationality or an ethnic group, disability, age, sexual orientation, marital status and family
status,>” colour of skin, language, political or other opinion, national or social origin,
property, lineage/gender or other status, or the reason of reporting criminality or other
anti-social activity).>® It also requires ‘measures for protection against discrimination’®® to
be adopted.

48 The Constitution of the Slovak Republic No. 460/1992, as amended (Ustava Slovenskej republiky ¢&.
460/1992 Zb. v zneni neskorsich predpisov), 1 September 1992. The version of the Constitution effective
until 1 January 2022 can be found (in Slovak) at: https://www.slov-lex.sk/pravne-
predpisy/SK/Z2Z7/1992/460/20210101?ucinnost=01.01.2022. All other laws published in the Collection of
Laws from 1998 onwards can be found in Slovak at: https://www.slov-lex.sk/domov.

4% Article 7(5) of the Constitution.

50 Article 7(2) of the Constitution.

5t Article 125(1)(b) of the Constitution.

52 Article 71(2) of the Constitution.

53 Article 125(1)(d) of the Constitution.

54 Act No. 365/2004 on Equal Treatment in Certain Areas and Protection against Discrimination, amending and
supplementing certain laws (Anti-discrimination Act), as amended (Zakon ¢. 365/2004 Z. z. o rovhakom
zaobchadzani v niektorych oblastiach a o ochrane pred diskrimindciou a o zmene a doplneni niektorych
zakonov (Antidiskriminacny zakon) v zneni neskorsich predpisov), 20 May 2004. The English text of the
Anti-discrimination Act can be found at: https://www.ilo.org/wcmsp5/groups/public/---ed protect/---
protrav/---ilo_aids/documents/legaldocument/wcms 128039.pdf.

55 Anti-discrimination Act, 365/2004, Section 3(1).

56 Anti-discrimination Act, 365/2004, Section 2a(1). According to this Section, discrimination can take the
following forms: direct discrimination, indirect discrimination, harassment, sexual harassment, victimisation,
instruction to discriminate and incitement to discriminate.

57 Slovakia only recognises a union between a man and a woman as specified in the Slovak Constitution.

58 Anti-discrimination Act, 365/2004, Section 2(1).

59 Anti-discrimination Act, 365/2004, Section 2(3).
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In addition to the Anti-discrimination Act, the duty to observe the principle of equal
treatment in particular spheres of life is regulated by other laws, which either refer to the
Anti-discrimination Act or contain their own equal treatment/anti-discrimination clauses
that usually duplicate some of the provisions contained in the Anti-discrimination Act
and/or add details specific to the personal and material scope of the piece of legislation.

List of main legislation transposing and implementing the directives

Official title of the law: Constitution of the Slovak Republic®®

Name used in this report: -

Abbreviation: -

Date of adoption: 1 September 1992

Entry into the force: 1 September 1992

Latest relevant amendment: 8 December 2022 (No. 378/2022)

Web link: https://www.slov-lex.sk/pravne-
predpisy/SK/ZZ/1992/460/20230101.html?ucinnost=01.01.2023

Grounds covered: sex, race, skin colour, language, belief, religion, political affiliation or
conviction, national or social origin, nationality or ethnic origin, property,
lineage/gender or any other status. The Constitutional Court has also confirmed that
sexual orientation is a constitutionally prohibited ground of discrimination.®!

Material scope: all areas covered by directives, broader than the directives.

Principal content: the general anti-discrimination framework

Official title of the law: Act on Equal Treatment in Certain Areas and
Protection Against Discrimination®?

Name used in this report: Anti-discrimination Act

Abbreviation: ADA

Date of adoption: 20 May 2004

Entry into force: 1 July 2004

Latest relevant amendment: 12 November 2015 (No. 378/2015)

Web link: https://www.slov-lex.sk/pravne-
predpisy/SK/Z7/2004/365/20160102?ucinnost=01.01.2023
http://www.snslp.sk/CCMS/files/AntidiskriminacnyZakon ENG-1.1.2015.pdf (English
version)

Grounds covered: sex, religion or belief, race, affiliation with a nationality (ndrodnost)
or an ethnic group, disability, age, sexual orientation, marital status and family status,
colour of skin, language, political or other opinion, national or social origin, property,
lineage/gender or other status, or the reason of reporting criminality or other anti-
social activity, contained in Section 2(1) of the Anti-discrimination Act (as well as some
other grounds contained in some other acts, mainly trade union involvement and
unfavourable state of health, contained, for example, in the Labour Code)
Civil/administrative/criminal law: civil and to some extent also administrative

Material scope: employment and occupation, social security, social advantages,
healthcare, provision of goods and services including housing and education

Principal content: the basic act transposing the directives

60
61
62

Constitution of the Slovak Republic, 460/1992, Article 12(2). .

See the Finding of the Constitutional Court of the Slovak Republic, PL. US 8/04-202, 18 October 2005.

Act No. 365/2004 on Equal Treatment in Certain Areas and Protection Against Discrimination (Anti-
discrimination Act) (zékon ¢. 365/2004 Z. z. o rovnakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou a o zmene a doplneni niektorych zakonov (antidiskriminacny zakon)).
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Official title of the law: Labour Code®?

Name used in this report: Labour Code

Abbreviation: -

Date of adoption: 2 July 2001

Entry into force: 1 April 2002

Latest relevant amendment: 18 October 2019 (No. 380/2019)

Web link:_https://www.slov-lex.sk/pravne-
predpisy/SK/ZZ/2001/311/20230101?ucinnost=01.01.2023
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/61871/60966/F-
506442866/SVK61871.pdf (English version)

Grounds covered: sex, religion or belief, race, affiliation with nationality (ndrodnost) or
an ethnic group, disability, age, sexual orientation, marital status and family status,
colour of skin, language, political or other opinion, national or social origin, property,
lineage/gender or other status, or the reason of reporting criminality or other anti-social
activity, contained in Section 2(1) of the Anti-discrimination Act as well as trade union
involvement, unfavourable state of health and genetic features
Civil/administrative/criminal law: civil

Material scope: employment

Principal content: labour relations in private employment and in parts of public
employment

Official title of the law: Act on Education %

Name used in this report: School Act

Abbreviation: -

Date of adoption: 22 May 2008

Entry into force: 1 September 2008

Latest relevant amendment: 20 October 2021 (No. 415/2021)

Web link https://www.slov-lex.sk/pravne-
predpisy/SK/ZZ7/2008/245/20230101?ucinnost=01.01.2023

Grounds covered: all grounds covered by the Anti-discrimination Act as well as social
disadvantage

Civil/administrative/criminal law: administrative

Material scope: education

Principal content: legal relations in pre-school, primary and secondary education

Official title of the law: Act on Healthcare, Services Related to the Provision of
Healthcare and on amending and supplementing certain acts, as amended®®
Name used in this report: Healthcare Act

Abbreviation: -.

Date of adoption: 21 October 2004

Entry into force: 1 January 2005

Latest relevant amendment: 5 December 2019 (No. 467/2019)

Web link: https://www.slov-lex.sk/pravne-
predpisy/SK/ZZ/2004/576/20230301?ucinnost=01.01.2023

Grounds covered: sex, religion or belief, race, affiliation with a nationality (ndrodnost) or
an ethnic group, disability, age, sexual orientation, marital status and family status,
colour of skin, language, political or other opinion, national or social origin, property,
lineage/gender or other status, or the reason of reporting criminality or other antisocial
activity, contained in Section 2(1) of the Anti-discrimination Act
Civil/administrative/criminal law: administrative

Material scope: healthcare

63 Labour Code No. 311/2001 (zdkon ¢ 311/2001 Z. z. Zakonnik prace).

64 Act No. 245/2008 on Education (Schools Act) (zakon ¢. 245/2009 Z. z. o vychove a vzdelavani (Skolsky
zakon) a o zmene a doplneni niektorych zakonov).

65 Act No. 576/2004 on Healthcare, Services Related to the Provision of Healthcare and on amending and
supplementing certain acts, as amended (zakon ¢. Act No. 576/2004 Z. z. o zdravotnej starostlivosti,
sluzbach suvisiacich s poskytovanim zdravotnej starostlivosti a o zmene a doplneni niektorych zakonov).
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Principal content: legal relations in providing healthcare

Official title of the law: Act on Establishing the Slovak National Centre for
Human Rights®®

Name used in this report: Act on the Centre

Abbreviation: -

Date of adoption: 15 December 1993

Latest relevant amendment: 25 June 2015 (No. 176/2015)

Entry into force: 1 January 1994

Web link: https://www.slov-lex.sk/pravne-
predpisy/SK/ZZ/1993/308/20190101?ucinnost=01.01.2023

Grounds covered: all grounds covered by national law: sex, religion or belief, race,
affiliation with nationality (ndrodnost) or an ethnic group, disability, age, sexual
orientation, marital status and family status, colour of skin, language, political or other
opinion, national or social origin, property, lineage/gender or other status, contained in
Section 2(1) of the Anti-discrimination Act as well as some other grounds contained in
other acts (unfavourable state of health, genetic features, duties to family, membership
of or involvement in a political party or a political movement, a trade union or other
association)

Civil/administrative/criminal law: administrative

Material scope: employment and occupation, social security, social advantages,
healthcare, provision of goods and services including housing and education

Principal content: rules on obligations and the functioning of the equality body

66 Act No. 308/1993 on Establishing the Slovak National Centre for Human Rights (zdkon ¢ 308/1993 Z. z. o
zriadeni Slovenského narodného strediska pre ludské prava).
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1 GENERAL LEGAL FRAMEWORK

Constitutional provisions on protection against discrimination and the promotion
of equality

The Slovak Constitution includes the following Articles dealing with non-discrimination:

- Article 12 - a general clause. Article 12(1) states that ‘people are free and equal in
dignity and rights’. Article 12(2) stipulates that

‘fundamental rights and freedoms are guaranteed in the territory of the Slovak
Republic to every person regardless of sex, race, skin colour, language, belief,
religion, political affiliation or conviction, national or social origin, nationality or
ethnic origin, property, lineage/gender®” or any other status. No person shall
be denied their legal rights, discriminated against or favoured on any of these
grounds’.

- Article 12(3) of the Constitution guarantees free choice of ‘nationality’.68 The right
to be treated equally is an accessory right and can only be claimed in connection
with the protection of particular fundamental rights and freedoms listed in the
Constitution.69 The list of prohibited grounds of discrimination in the Constitution is
open-ended (‘any other status’) and the Constitutional Court has already declared
that sexual orientation is a constitutionally prohibited ground of discrimination.70
Given the fact that the list is open-ended, it can be argued that disability and age,
as well as any other grounds covered by the legislation’! or even not covered by
generally binding Slovak legal acts, are also constitutionally protected grounds.”?

- Article 24 - freedom of thought, conscience, religion and belief.

- Article 33 - the affiliation to any national minority or an ethnic group cannot be to
the detriment of anyone.

These provisions apply to all areas covered by the directives. Their material scope is
broader than those of the directives.

These provisions are directly applicable, but only have vertical effect. The Constitutional
Court held explicitly that Articles 12(1) and 12(2) of the Constitution do not have direct
horizontal effect.”3

Thus, these provisions cannot be enforced against private individuals (although they can
be enforced against the state).

67 The Slovak Constitution uses the word rod, which is equivalent to both ‘lineage’ and ‘gender’. The
Constitutional Court has not interpreted the concept of rod directly yet. However, it has already used the
word rod in the sense of gender when it referred to the ‘gender context’ of one of the cases that it was
deciding (minimum pay threshold stated by law for nurses), albeit without a direct reference to the word rod
contained in the list of prohibited grounds of discrimination in Article 12(2) of the Constitution. See the
finding of the Constitutional Court of the Slovak Republic, PL. US 13/2012-90, 19 June 2013,
paragraph 139).

68 In Slovak law, the word ‘nationality’ (ndrodnost) is separate and distinct from the word ‘citizenship’ (stétne
obcianstvo). Whereas ‘citizenship’ is understood as meaning nationality in the sense of having a legal
affiliation with a particular state (i.e. being a national or citizen of the Slovak Republic), ‘nationality’ is
understood as an affiliation with a particular *nation’ (a group of people defined by common language,
geographical and cultural roots etc.) or ethnic group. Thus, ‘nationality’ is often understood as meaning
‘ethnicity’, including in the practice of state bodies and public institutions.

% Finding of the Constitutional Court of the Slovak Republic, I. US 17/99, 22 September 1999.

70 See the Finding of the Constitutional Court of the Slovak Republic, PL. US 8/04-202, 18 October 2005,
available at: https://www.ustavnysud.sk/vyhladavanie-rozhodnuti#!DecisionsSearchResultView.

71 Such as marital and family status, which are covered, for example, by the Anti-discrimination Act or by the
Labour Code.

72 The Constitutional Court has already stated that the fact of being a minister of a certain church constitutes
just such ‘another status’ and hence such a person cannot be advantaged or disadvantaged on this ground.
See the finding of the Constitutional Court of the Slovak Republic, No III. US 64/00-65, 31 January 2001.

73 See the Finding of the Constitutional Court, PL. US 8/04-202, 18 October 2005, paragraph 13.
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2 THE DEFINITION OF DISCRIMINATION
2.1 Definition of the grounds of unlawful discrimination within the directives
a) Racial or ethnic origin

The terms racial origin and ethnic origin are used in the provisions of many laws (especially
in connection with anti-discrimination provisions or provisions prohibiting racism and
intolerance), albeit without any legal definitions.

Criminal law literature and commentaries state that race means a group of people differing
from others due to various typical features, especially physical ones (e.g. colour of skin),
regardless of the fact that the members of the race concerned live within the territory of
the state. This could be a basis for interpretation of the term ‘racial origin’ used in
legislation and by the courts.

Criminal law literature characterises an ‘ethnic group’ as a:

‘historically formed group of people connected by common history, distinct cultural
features (mainly language) and common mentality, traditions, and possibly a distinct
way of life. Representatives of a given ethnic group have their own name ... and have
an understanding of mutual belonging and at the same time distinctiveness from
other communities. An ethnic group usually exists beyond the borders of one state.
In Slovakia an example would be the Roma.’”4

The Supreme Court has confirmed in its case law that the Roma represent an ethnic
group.”’® The Slovak courts have a strong tendency to interpret the concept of (Roma)
ethnicity, in the context of hate speech and hate crimes, narrowly.”® The Supreme Court
argued, inter alia, that the word '‘Gypsy’ (both as a noun and as an adjective) belongs to a
group of words that are frequently used as a part of the codified state language, and that
the usage of this word alone cannot indicate that a crime of defamation of nation, race and
conviction pursuant to Section 423(1) of the Criminal Code has been committed.”” The
Slovak National Centre for Human Rights (the Slovak equality body) in its expert opinion
on the ground of ethnic and racial origin did not provide further explanation of how the
concept of ‘ethnic and racial origin’ should be interpreted.?®

b) Religion or belief

Neither Slovak law nor case law provide a definition of the terms ‘religion’ or ‘belief’. The
Criminal Code instead uses the expression ‘confession/creed’, which is explained in law
commentaries as ‘the active or passive relation to a particular religion as to the general
theory of the interpretation of the world presented by a particular faith’.”?

Act 308/1991 on Freedom of Religious Belief and the Status of Churches and Religious
Societies uses the concept of religious belief but fails to define it. For the purposes of the
act, any person professing a religion is considered to be a believer.

74 Samas, 0., Stiffel, H, Toman, P (2006), Trestny zakon — Struc¢ny komentar (The Criminal Code: a brief
commentary), Bratislava, Iura Edition, spol. s r. o., pp. 301-302.

75 Decision of the Supreme Court of the Slovak Republic, 4 Tdo 49/2012, 19 March 2013, pp. 7-8.

76 Decision of the Supreme Court of the Slovak Republic, 4 Tdo 49/2012, 19 March 2013.

77 Decision of the Supreme Court of the Slovak Republic, 4 Tdo 49/2012, 19 March 2013, pp. 6-7.

78 Slovak National Centre for Human Rughts (2019), Expert opinion on protected ground of racial and ethnic
origin, available at: http://snslp.sk/wp-content/uploads/2019-20-Odborne-stanovisko-obsah-chraneneho-
dovodu-rasy-a-etnicity.pdf.

79 See e.g., Stiffel, H., Kodcica, J. (2001), Trestny zakon: Stru¢ny komentar (The Criminal Code: A Brief
Commentary), Bratislava, p. 403.
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The Slovak legal system makes no clear distinction between religion, confession/creed and
belief.

Both the Constitution and the Anti-discrimination Act state explicitly that discrimination
against a person without a religion shall be deemed to be discrimination on the ground of
religion or belief. There was no recent case law issued by domestic courts in 2022; previous
years’ case law on this issue is included in previous country reports on Slovakia. 8°

C) Disability

Neither the Anti-discrimination Act nor other acts include the definition of disability that is
to be used in the area of anti-discrimination. Disability (or some aspects of it) is defined
by social security, employment and school legislation for the purposes of those areas (the
duty to apply the principle of equal treatment in relation to disability applies to all of them).

The Labour Code defines an ‘employee with a disability’ as an employee who is officially
acknowledged as disabled on the basis of the Social Insurance Act®' and who submits to
their employer a decision proving entitlement to a disability pension.82 The Social Insurance
Act defines the following conditions to qualify for a disability pension:

- at least 40 % loss of the ability to work (when compared to a ‘healthy’ person);

- attainment of a sufficient number of years of pension insurance;

- long-term unfavourable state of health, i.e. state of health causing a loss of ability
(at least 40 %) to perform gainful activities, which is expected, on the basis of
medical assessment, to last at least one year.83

In addition, Article 1 of the Basic Principles of the Labour Code and Section 13(2) of the
Labour Code prohibit discrimination on the ground of unfavourable state of health and on
the ground of genetic characteristics.

A similar test for determining whether someone has a disability is used by the Employment
Services Act,® which regulates the system of institutions and measures to support and
help participants in the labour market. This act considers a person with a disability to be a
citizen who is officially registered disabled in accordance with the Social Insurance Act and
who can also prove their disability with a decision or a notification from the Social Insurance
Agency.8>

The Act on Benefits for Compensation of Serious Disability®® uses the term ‘serious
disability’ and defines it as a ‘disability with a level of functional impairment of at least
50 %’.8” ‘Functional impairment’ is defined as a lack of physical ability, sensory ability or
mental ability with a prognosis in excess of 12 months.88

80 See, for example, Durbakova, V. (2022), Country report: Non-discrimination — Transposition and
implementation at national level of Council Directives 2000/43 and 2000/78 - Slovakia, European
Commission, European network of legal experts in gender equality and non-discrimination, pp. 18-19.
Available at: https://www.equalitylaw.eu/downloads/5805-slovakia-country-report-non-discrimination-
2022-1-51-mb.

81 Act. No 461/2003 on Social Insurance, as amended (Zakon ¢&. 461/2003 Z. z. o socidlnom poisteni v zneni
neskorsich predpisov), 30 October 2003.

82 Labour Code, 311/2001, Section 40(8).

83 Social Insurance Act, 461/2003, Sections 70-72.

84 Act No 5/2004 on employment services and on changing and supplementing other laws, as amended (Zakon
¢. 5/2004 Z. z. o sluzbach zamestnanosti a o zmene a doplneni niektorych zakonov v zneni neskorsich
predpisov), 4 December 2003.

85 Employment Services Act, 5/2004, Section 9.

86 Act No 447/2008 on Benefits for Compensation of Serious Disability, amending and supplementing certain
laws, as amended (Zdkon & 447/2008 Z. z. o pefiaznych prispevkoch na kompenzaciu taZkého zdravotného
postihnutia a o zmene a dopineni niektorych zakonov, v zneni zakona &. 8/2009 Z. z.), 29 October 2008.

87 Act on Benefits For Compensation Of Serious Disability, 447/2008, Section 2(3).

88 Act on Benefits For Compensation Of Serious Disability, 447/2008, Section 2(4).
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It is possible that state authorities, as well as courts, will in some cases base their
understanding of the concept of ‘disability’ on the legal definitions listed above when
interpreting and applying the Anti-Discrimination Act. This may become problematic,
especially in cases where the concept of disability being defined falls outside the scope of
employment. However, it must be considered that the Anti-discrimination Act also prohibits
discrimination on the grounds of past disability and presumed disability (‘discrimination
against a person who could be presumed, based on external signs, to have a disability’).8°
It should also be borne in mind that Slovakia signed and ratified the Convention on the
Rights of Persons with Disabilities (CRPD), which, in conjunction with Article 7(5) of the
Slovak Constitution, takes precedence over Slovak laws, and the Supreme Court has
already confirmed this principle in a case that concerned the right of a child with a disability
to inclusive education.’® Therefore, for anti-discrimination purposes, the concept of
disability should be understood much more broadly than the restrictive legal definitions
that apply in fields covered by specific laws, mainly in the context of employment and
social insurance.

Neither the Constitutional Court nor the Supreme Court has provided any explicit and
comprehensive interpretative framework for the concept of disability as yet. However, in a
case concerning an individual with psychosocial and intellectual disabilities,®' which were
not temporary, the Constitutional Court took it as a given that the complainant had a
disability (without examining the complainant’s circumstances in relation to national, EU
and international legal definitions of disability).%?

In a case that concerned the right of a child with special educational needs stemming from
a combination of disabilities and disadvantages (Down’s syndrome, an intellectual
disability, a hearing impairment and a belated talking ability), the Supreme Court implicitly
took it as a given that the claimant had a disability.®3

The Schools Act,®* regulating legal relations in the field of primary and secondary education
and in related facilities, defines a ‘child with a disability or a pupil with a disability’ in
Section 2(l) as a child or a pupil with a

‘mental®> disability, hearing impairment, visual impairment, physical impairment,
communication ability disorder, autism, or with other pervasive developmental
disorders, or with multiple disabilities’.

The Schools Act also uses the term ‘health disadvantage’. A child or a pupil with a ‘*health
disadvantage’ is defined, in Section 2(k), as a child or a pupil: with a ‘disability’; or who is
‘ill or their health is impaired’; or who has ‘developmental disorders’, or a ‘behavioural
disorder’.

8 Anti-discrimination Act, 365/2004, Section 2a(11)(d).

%0 Decision of the Supreme Court of the Slovak Republic, ref. No 75Z20/83/2014, 24 September 2015, available
at: http://diskriminacia.sk/wp/wp-content/uploads/rozsudok NS 2015 inkluzivne vzdel.pdf. The Supreme
Court held that the CRPD "was incorporated into the Slovak legal order, and hence is a part of it, with a
regime of preferential application in relation to the national law (Article 7(5) of the Constitution). Due to the
[CRPD ’s] legal force, it was the duty of the administrative bodies to interpret the particular provisions of
the [Slovak] Schools Act in accordance with the Convention on the Rights of Persons with Disabilities, or the
administrative bodies could directly apply the rules of international law contained in the Convention” (p. 9
of the decision).

°t  However, the disability of the complainant concerned was not clear from the decision - the Constitutional
Court did not deal with the particular type of disability and the courts of first and second instance used
disability terminology confusingly, randomly and interchangeably (in a literal translation, the courts of first
and second instance used the terms " psychiatric disorder” and “mental disability ). The expert opinions
issued during the proceedings, and to which the courts of first and second instance referred, used the terms
(in a literal translation) " psychiatric disorder” and " mental retardation .

°2 Finding of the Constitutional Court of the Slovak Republic, I. US 313/2012-52, 28 November 2012.

93 Decision of the Supreme Court of the Slovak Republic, ref. No 7570/83/2014, 24 September 2015.

%4 Act No. 245/2008 on Education (Schools Act), as amended (zdkon . 245/2009 Z. z. o vychove a vzdelavani
(skolsky zakon) a o zmene a doplineni niektorych zakonov v zneni neskorsich predpisov), 22 May 2008.

% In Slovak, the act uses the word “mental” (and not, for example, "intellectual ).
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The Slovak National Centre for Human Rights (the Slovak equality body) in its expert
opinion on the ground of disability did not provide any guidance on how to interpret the
concept of ‘disability’ for the purposes of non-discrimination law.?®

d) Age

Slovak law provides no specific definition, and neither does case law.

e) Sexual orientation

Slovak legislation provides no specific definition, and neither does case law.
2.2 Multiple and intersectional discrimination

In Slovakia, multiple discrimination is not prohibited by law.

In Slovakia, intersectional discrimination is not prohibited by law.

There are no legal rules or case law that would explicitly deal with situations of multiple
and/or intersectional discrimination. These concepts sometimes appear in policy
documents but their use is more often theoretical rather than relating to the proposal and
implementation of specific measures.

Section 2(1) of the Anti-discrimination Act, when listing the prohibited grounds of
discrimination, does not contain any explicit prohibition of multiple discrimination and/or
intersectional discrimination. However, nor does it say that discrimination or other
breaches of the duty to observe the principle of equal treatment must take place on
individual prohibited grounds of discrimination. Thus, it could be argued that the concept
of prohibition of multiple discrimination and/or intersectional discrimination is contained in
the Act implicitly (although it will be up to the courts to establish this interpretation more
authoritatively, which has not happened so far).

In Slovakia, limited case law deals with multiple and/or intersectional discrimination. The
multiple and/or intersectional discrimination element has either not been dealt with by the
courts, or the cases are still pending.

The human rights NGO the Center for Civil and Human Rights (Poradra pre obcianske a
ludské prava) is bringing two cases of multiple discrimination before domestic courts, using
the concept of actio popularis. The first case concerns an allegedly discriminatory provision
in the Act on Childbirth Allowance, ®’which was dismissed by domestic courts in 2022.%8
The domestic courts in their reasoning focused only on argumentation regarding the form
of discrimination (indirect discrimination), but did not provide any specific argumentation
regarding discriminatory grounds. For more details on the case see section 12.2. of this
report.

The second case concerns segregation of Roma women in maternity hospitals and qualifies
it as intersectional discrimination on the grounds of ethnicity and sex. The case was

% Slovak National Centre for Human Rights (2019), Expert opinion on protected ground of disability, available
at: http://snslp.sk/wp-content/uploads/2019-22-0Odborne-stanovisko-diskriminacia-z-dovodu-zdravotneho-
postihnutia.pdf.

%7 Act No. 383/2013 on Childbirth Allowance and on Allowance on More Concurrently Born Children and on
changing and supplementing other laws (zdkon & 383/2013 Z. z. o prispevku pri narodeni dietata a
prispevku na viac stucasne narodenych deti a o zmene a doplneni niektorych zakonov), 23 October 2013.
The relevant provision in relation to which the Center for Civil and Human Rights filed its claim is
Section 3(4)(b).

%8 Decision of the District Court Bratislava I, ref. No 12C 231/2010-132, 16 May 2014;Decision of the Regional
Court in Bratislava, ref. No. 14 Co 552/2014 - 180, 26 September 2017; Decision of the Supreme Court of
the Slovak republic, ref. No. 7Cdo114/2020, 27 October 2022.
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dismissed by first instance court in 2022 and is still pending before the appeal court.®®
However the court did not provide any specific argumentation on intersectional
discrimination. For more details on the case, see section 12.2 of this report.

2.3 Assumed and associated discrimination
a) Discrimination by assumption

In Slovakia, discrimination based on a perception or assumption of a person’s
characteristics, is prohibited in national law.

Discrimination based on perception or assumption of what a person is, is prohibited by the
Anti-discrimination Act, Section 3(3) and Section 2a(11)(d) (assumed discrimination on
the ground of disability). There is no case law addressing assumed discrimination.

Section 3(3) of the Anti-discrimination Act stipulates that, in determining whether
discrimination has occurred, no account shall be taken of whether the underlying reasons
were based on facts or mistaken beliefs.

According to Section 2a(11)(d) of the Anti-discrimination Act, discrimination on grounds of
past disability or discrimination against a person who could be presumed, based on external
signs, to have a disability, are deemed to constitute discrimination based on disability.

To the knowledge of the author of this report, there is no relevant recent case law on this
issue.

b) Discrimination by association

In Slovakia, discrimination based on association with persons with particular
characteristics, is prohibited in national law.

Discrimination based on association with persons with particular characteristics is
prohibited by the Anti-discrimination Act, Sections 2a(11)(b) and (c).

There is no relevant recent case law dealing with discrimination by association.

Sections 2a(11)(b) and (c) of the Anti-discrimination Act state that discrimination on the
ground of someone’s relationship with a person of a particular racial, national or ethnic
origin will also be deemed to constitute discrimination based on racial, national or ethnic
origin, and that discrimination on grounds of someone’s relationship with a person of a
particular religion or belief, or discrimination against a natural person without a religion,
will be deemed to constitute discrimination based on religion or belief.

These rules are, in principle, in compliance with the judgment in Coleman v. Attridge Law
and Steve Law,'% although the Anti-discrimination Act does not explicitly refer to
association with a person with a disability (or to association with people possessing or
presumed to possess other characteristics covered by the other prohibited grounds of
discrimination contained in the Anti-discrimination Act).

% Decision of the District Court Bratislava III, No 14 C 288/2013, of 29 July 2022.
100 Court of Justice of the EU, C-303/06 S. Coleman v. Attridge Law and Steve Law, 17 July 2008.
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2.4 Direct discrimination (Article 2(2)(a))
a) Prohibition and definition of direct discrimination
In Slovakia, direct discrimination is prohibited in national law. It is defined.

The Anti-discrimination Act prohibits direct discrimination in Section 2a(2). For such
discrimination to occur it has to take place in connection with a prohibited ground or
grounds, listed in Section 2(1) (see also section 2.1 of this report).

There have been several cases of direct discrimination decided and pending before national
courts. However, in their decisions, the courts have not based their reasoning on this form
of discrimination, but have focused instead on general reasoning about the violation of the
principle of equal treatment (for more details on relevant cases see sections 3.2 and 12.2
of this report).

Section 2a(2) of the Anti-discrimination Act defines direct discrimination as ‘any action or
omission where one person is treated less favourably than another is, has been or would
be treated in a comparable situation.’

b)  Justification for direct discrimination

The Anti-discrimination Act does not permit any general justification of direct
discrimination.

There are a number of specific exceptions, called ‘permissible differential treatment’, 10!
which will be dealt with in sections 4 and 5 of this report.

2.5 Indirect discrimination (Article 2(2)(b))

a) Prohibition and definition of indirect discrimination

In Slovakia, indirect discrimination is prohibited in national law. It is defined.

According to Section 2a(3) of the Anti-discrimination Act, indirect discrimination means:

‘an apparently neutral regulation, decision, instruction or practice that puts or could
put a person at a disadvantage as compared with another person, unless such
regulation, decision, instruction or practices are objectively justified by following a
legitimate aim and are appropriate and necessary to achieving that aim.’

There are three differences between the definitions of indirect discrimination contained in
the directives and the definition contained in the Anti-discrimination Act, all of which seem
to go beyond the scope of the directives.

The first difference is that, whereas the definition contained in the directives requires that
the provision, criterion or practice in question ‘would put’ persons with a particular feature
at a disadvantage, the definition in the Slovak Anti-discrimination Act is more concrete and
admits both actual disadvantage (‘puts at a disadvantage’) as well as the possibility of
disadvantage (‘could put at a disadvantage’).

The second difference is that, whereas the directives require a ‘particular disadvantage’ to
take place in order to qualify certain treatment as indirectly discriminatory, the definition
of indirect discrimination contained in the Slovak Anti-discrimination Act only requires a
‘disadvantage’. It can thus be argued that, with regard to the concept of disadvantage, the

101 Anti-discrimination Act, 365/2004, Sections 8 and 8a.
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Slovak definition may be even more favourable than the concept of ‘particular
disadvantage’ as interpreted by the CJEU in CHEZ.192 However, judicial interpretation of
the concept of ‘disadvantage’ in cases of indirect discrimination is still lacking in Slovakia.

The third difference is that the definition contained in the Anti-discrimination Act does not
apply the ‘collective approach’ (‘persons’) but takes an individual approach (*person’). This
may lead to more favourable conditions for proving indirect discrimination (there might be
no need to provide very precise and significant statistical evidence), although it is unclear
yet how the individualised concept of indirect discrimination will be applied.

Although several cases of alleged indirect discrimination are pending before domestic
courts, there are no court decisions to date that offer specific reasoning on the definition
of indirect discrimination.103

b)  Justification test for indirect discrimination

Indirect discrimination can be objectively justified by a legitimate aim if the regulation,
decision, instruction or practice in question is appropriate and necessary to achieve that
aim.

The domestic courts dealt with indirect discrimination and its justification in a case on
discriminatory provisions in the Act on Childbirth Allowance, which was initiated by the
Center for Civil and Human Rights as an actio popularis claim. The NGO as claimant argued
that a specific provision of this act is discriminatory and constitutes indirect discrimination
against Roma women based on sex and ethnic origin. The provision in question conditions
the provision of the subsidy on the woman not leaving the healthcare facility (in practice,
a maternity hospital) upon giving birth without the consent of the healthcare facility.

After the case was dismissed by the lower courts,'% the claimant submitted the case to
the Supreme Court, arguing that the lower courts failed to interpret correctly Section 2a(3)
of the Anti-Discrimination Act, which contains the definition of indirect discrimination.
According to the appellant, the courts did not deal with the question whether the means
to achieve that legitimate aim (as concluded) were proportionate and necessary. The
Supreme Court, in its decision of 27 October 2022, dismissed the extraordinary appeal of
the claimant, concluding that the interpretation of indirect discrimination given by the lower
court was correct and the relevant provision does not constitute discrimination. It complied
with the reasoning that the given provision is objectively justified by the pursuit of a
legitimate interest, which is the protection of the child: that the mother does not leave the
child in the maternity ward dependent on an artificial diet, so that the child does not lose
contact with the mother, which is important for the child’s further emotional development.
At the same time, there is also a legitimate interest of protecting the mother: that she
should not leave the medical facility where she is under medical supervision after giving
birth without a decision of the doctor, who has the sole power to decide on the termination
of her hospitalisation. The provision as argued is based on the principle of universality and
does not favour or put at a disadvantage any person. The Supreme Court also specifically
added that any custom of any community cannot override the best interests of the minor
child, which is paramount. The Supreme Court also rejected the claimant’s request for a

102 CJEU, Case C-83/14 CHEZ Razpredelenie Bulgaria AD v. Komisia za zashtita ot diskriminatsia, judgment of
16 July 2015, para 109.

103 For example, in a case of discrimination against a Roma child in access to education, the District Court in
Malacky in its decision did not provide any specific arguments on the definition of indirect discrimination as
regards the state policy of placing Roma children in special classes and schools, but only generally stated
that in the claimant’s individual case it did not find discrimination. See decision of Malacky District Court,
17 May 2018, No. 5C/212/2014, confirmed by the decision of Bratislava Regional Court, No. 6Co65/2019,
25 November 2020. The case has been also subsequently dismissed by the Slovak Constitutional Court in
Decision No. II1.US 633/2021-19 of 12 November 2021.

104 Decision of the District Court Bratislava I, No. 12 C 231/2010 of 16 May 2014. Decision of the Regional
Court in Bratislava, No. 14Co/552/2014 - 180 of 26 September 2017.
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referral to the CJEU, reasoning that it was not necessary as the court did not find the
alleged provision in violation of either domestic or EU law. 10>

2.5.1 Statistical evidence

Section 2.5.1 is not updated for 2022. Regarding both the legal framework and the
practice, please see Country report Non-discrimination Slovakia 2022, Transposition and
implementation at national level of Council Directives 2000/43 and 2000/78, reporting
period 01.01.2021 - 01.01.2022.

2.6 Harassment (Article 2(3))

a) Prohibition and definition of harassment

In Slovakia, harassment is prohibited in national law. It is defined.
Section 2a(4) of the Anti-discrimination Act defines harassment as

‘such conduct which results or can result in an intimidating, hostile, shameful,
humiliating, insulting, degrading or offensive environment and the purpose or effect
of which is or can be violation of freedom or human dignity.’

It should be noted that the definition of harassment does not explicitly stipulate that the
conduct must be unwanted. This may lead to interpretations under which courts or
defendants would require the application of ‘objectivity tests’ with regard to the capacity
of the environment in question to meet the required statutory characteristics. The full
material scope of protection against harassment of both directives is covered by domestic
anti-discrimination legislation.

It is also worth noting that the general provision on prohibition of discrimination on the
grounds contained in Section 2(1) of the Anti-discrimination Act (‘observing the principle
of equal treatment shall lie in prohibition of discrimination on the ground of sex, religion
or belief, race...") provides the basic framework for applying the provisions on particular
forms of discrimination in relation to the prohibited grounds (the definitions of the
particular forms of discrimination do not reiterate that discrimination must take place on
the prohibited grounds but rather implicitly include the general definition contained in
Section 2(1), which states that discrimination must take place on the prohibited grounds).
Therefore, it can be argued that the definition of harassment contained in the Anti-
discrimination Act is narrower than that contained in the directives, as it must take place
‘on [the prohibited] grounds’, as compared to the directives where it is sufficient for it to
be ‘related to’ any of the grounds.

In Slovakia, harassment explicitly constitutes a form of discrimination. Section 2a(1) of the
Anti-discrimination Act explicitly mentions harassment as a form of discrimination.

b)  Scope of liability for harassment

In Slovakia, where harassment is perpetrated by an employee, the employer is liable and
the employee would also probably be liable according to the share of liability established
in the proceedings set by judicial interpretation.

The Anti-discrimination Act does not provide a direct answer as to who is to be held liable
for unlawful actions breaching the principle of equal treatment; it only uses the term ‘the
person violating the principle of equal treatment’.1% Section 11(1) of the act further states

105 Decision of the Supreme Court of the Slovak Republic, No. 7 Cdo114/2020 of 27 October 2022.
106 Anti-discrimination Act, 365/2004, Section 9(2).
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that ‘the claimant is obliged to identify the person who has allegedly violated the principle
of equal treatment’.

The liability rules (although not explicit) are universal with regard to all forms of
discrimination contained in the Anti-discrimination Act and to the duty to carry out
measures to prevent discrimination (Section 2(3) of the Anti-discrimination Act). The basic
interpretative frameworks to answer the above question are provided by two specific
provisions of the Anti-discrimination Act.

First, according to Section 3(1) of the act, the duty to comply with the principle of equal
treatment in all the areas covered by the act lies with ‘everyone’. Given the fact that the
provision uses the term ‘everyone’ and does not mention that a particular breach of the
principle of equal treatment can only lead to the liability of one person, it is arguable that
liability for breaches of the principle of equal treatment is not vested in sole and mutually
exclusive liability holders but can lie in parallel with individuals who breach the principle of
equal treatment with their direct personal actions/omissions (such as (co-)employees) and
at the same time with persons with overall responsibility (such as employers). However,
what is problematic in the context of this interpretation is the fact that the principle of
equal treatment only applies in connection with rights of persons as stipulated by special
laws (Section 3(2) of the Anti-discrimination Act) and it is therefore hard to establish the
rights to which, for example, an employee of a service provider is entitled as opposed to a
customer of the service provider, or as opposed to a co-employee.

Secondly, the concept of the principle of equal treatment encompassing the duty to adopt
measures to prevent discrimination (Section 2(3) of the Anti-discrimination Act) also has
interpretative significance in terms of liability. Provided some kind of causation is
established between the actions/omissions of individuals in certain environments relevant
from the point of view of the Anti-discrimination Act (such as workplaces), and negligence
on the part of persons with decision-making/statutory powers in these environments is
identified, the liability should also lie with these entities (e.g. employers).

Also relevant is the content of Section 5(2) of the Anti-discrimination Act, which stipulates
that the principle of equal treatment must be applied in the fields of ‘access and provision
of’ social security, healthcare, education and goods and services including housing. Thus,
it follows from the quoted provision that both persons who access as well as persons who
provide the specified items are entitled to protection against violations of the principle of
equal treatment, and those who interact with them in these environments should be held
liable for the breaches (as ‘everyone’ is obliged to observe the principle of equal
treatment). However, the wording of Section 6(1) of the Anti-discrimination Act, which
states that discrimination shall be prohibited in ‘employment relationships, similar legal
relationships, and in related legal relationships’ is confusing in the framework of that
interpretation. As labour legislation does not define any of the terms ‘employment
relationship, similar legal relationship, and related legal relationships’ and legal theory
defines legal relationships basically as relationships between employers and employees, 1%
it is hard to state unambiguously whether there is individual liability for discrimination
between co-workers - especially given that the Labour Code does not specify the duty to
observe the principle of equal treatment/prohibition of discrimination among the explicit
responsibilities of the employee.!%® The situation in respect of executive employees is
different because it is easier to argue that they are also personally liable for discrimination
(in any form). Although the duty to act in accordance with the principle of equal treatment
is not made explicit by legislation in the case of executive employees either, the Labour
Code contains various specific duties of executive employees from which the duty to

107 See for example Barancova, H., Schronk, R. (2007), Pracovné pravo (Labour Law), Bratislava, Sprint,
pp. 197-208.
108 See Labour Code, 311/2001, Sections 81 and 82 respectively.
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observe the principle of equal treatment can be undoubtedly inferred (at least to some
extent).10?

There are also some additional statutory provisions that apply to liability for
discrimination/other breaches of the principle of equal treatment. According to the general
provisions of the Civil Code regarding liability for damages,!'® the damage is caused by a
legal entity or a natural person provided it was caused during the performance of their
business and by the people engaged to perform the business. It is of no importance
whether the person engaged performs an activity in the context of an employment
relationship, self-employment or on the basis of another type of legal relationship.
According to the Civil Code, individuals acting on behalf of a legal entity or a natural person
are not liable for damages without prejudice to their liability for damage as stipulated by
labour regulations. Moreover, Section 192 of the Labour Code makes the employer
responsible in relation to the employee for damage occurring to the employee due to a
breach of legal regulations or due to intentional behaviour in breach of good morals during
the performance of work or in direct connection with such behaviour. The employer is liable
to the employee for damages occurring due to a breach of legal obligations by the
personnel performing the tasks of the employer on behalf of the employer.

In a case concerning forced eviction of Roma, the first instance court also rather
progressively interpreted the harassment as a form of discrimination. According to the
court, harassment is a particularly harmful form of discriminatory treatment; by definition,
with harassment, it is not necessary to examine the comparator, i.e. the person in the
same situation, as opposed to direct or indirect discrimination. This reflects the fact that
harassment is inappropriate in itself because of the form it takes and the potential impact
it may have. 11!

2.7 Instructions to discriminate (Article 2(4))
a) Prohibition of instructions to discriminate

In Slovakia, instructions to discriminate are prohibited in national law. Instructions are
defined. A definition is given in Section 2a(6) of the Anti-discrimination Act and means
conduct consisting of abuse of the subordinate position of a person for the purpose of
discriminating against a third person.

In Slovakia, instructions explicitly constitute a form of discrimination (Section 2a(1) of the
Anti-discrimination Act).

The Anti-discrimination Act also defines incitement to discriminate as ‘persuading,
affirming or inciting a person to discriminate against a third person’.11? Under Section 2a(1)
of the Anti-discrimination Act, incitement to discriminate is considered a form of
discrimination.

109 See Labour Code, 311/2001, Section 82, which lists the fundamental obligations of executive employees
and reads as follows: ‘An executive employee, apart from the obligations stipulated in Section 81 [general
obligations of an employee], shall also be obliged in particular:

- to manage and check the work of employees;

- to create favourable working conditions and ensure safety and health protection at work;

- to secure remuneration of employees in accordance with generally binding legal regulations, collective
agreements and employment contracts, and to comply with the principle of equal pay for equal work or
work of equal value (...);

- to create favourable conditions for improving the professional standard of employees and for satisfying
their social needs;

- to ensure that breaches of labour discipline shall not transpire;
to ensure the adoption of timely and effective measures for protection of the employers’ property.’

110 C|V|I Code (as amended), 40/1964, Section 420(2).

111 Decision of the District Court Kosice II, No. 15C/190/2014-650, 21 January 2022.

112 See Anti-discrimination Act, 365/2004, Section 2(7).
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The full material scope of both directives of the protection against instruction to
discriminate is covered by domestic anti-discrimination legislation.

There is no case law dealing with instructions or incitement to discriminate.
b)  Scope of liability for instructions to discriminate

In Slovakia, the instructor and the discriminator are liable according to their share of
liability established in the case.

Since instruction to discriminate is considered a form of discrimination, the general rules
for liability for discrimination (see section 3.1.2 of this report) apply also to liability for
discrimination by employers or service providers in cases of instructions to discriminate
given by their employees. The general liability rules described in detail in section 3.1.2
below also apply to the individuals who give instructions to discriminate.

With regard to the individual liability of those who discriminate because they have received
such an instruction, Section 81(a) of the Labour Code stipulates that an employee is
obliged, inter alia, to follow the instructions of their superiors that have been given in
accordance with legal regulations. It therefore follows that following instructions of
superiors is only legal when these instructions do not violate the law (which is not the case
when following an instruction to discriminate). Hence the rules of individual liability for
following an instruction to discriminate are the same as the general rules for individual
liability for any form of discrimination (see section 3.1.2 below).

The Civil Service Act!!3 stipulates that a civil servant has the right to refuse to carry out a
civil task (a task to be carried out pursuant to this act) that is in conflict with generally
legally binding legal regulations''* (which also includes anti-discrimination legislation). A
civil servant is also obliged to respect inter alia the Constitution and laws (which includes
the duty to observe the principle of equal treatment) and apply them to the best of their
knowledge and belief, and to respect and protect human dignity and human rights.*> Civil
servants are also obliged to follow the instructions of their superiors unless these
instructions are in conflict with generally binding legal regulations''® (which includes all
anti-discrimination legislation). If a civil servant believes that an instruction given by their
superior is in conflict with generally binding legal regulations, she or he is obliged to notify
the superior in question of that fact before starting to follow the instruction. If the superior
nevertheless insists on the civil servant following the instruction, she or he is obliged to
notify them of that fact in writing.t”

According to the knowledge of the author of this report, the only case in which an
instruction to discriminate was partially involved is that of a Roma man, I.H., who sued a
mobile operator. The domestic courts dismissed the claim, reasoning that the defendants
were not responsible for the discriminatory treatment.!8 More information on this case can
be found in the previous country report on Slovakia.t?

113 Act No. 55/2017 on Civil Service and on Changing and Supplementing Some Other Laws, (zdkon ¢. 55/2017
Z. z. 0 statnej sluzbe a o zmene a dopineni niektorych zakonov).

114 Civil Service Act, 55/2017, Section 111(3).

15 Civil Service Act, 55/2017, Section 111(1)(a).

116 Civil Service Act, 55/2017, Section 111(1)(i).

17 Civil Service Act, 55/2017, Section 111(3).

118 Decision of the Slovak Supreme Court, No 3 Cdo 405/2015 - 773 of 8 December 2016.

119 purbakova, V. (2022), Country report: Non-discrimination - Transposition and implementation at national
level of Council Directives 2000/43 and 2000/78 - Slovakia, European Commission, European network of
legal experts in gender equality and non-discrimination, p. 30. Available at:
https://www.equalitylaw.eu/downloads/5805-slovakia-country-report-non-discrimination-2022-1-51-mb.
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2.8 Reasonable accommodation duties (Article 2(2)(b)(ii) and Article 5
Directive 2000/78)

a) Implementation of the duty to provide reasonable accommodation for persons with
disabilities in the area of employment

In Slovakia, the duty to provide reasonable accommodation for persons with disabilities is
included in the law and is defined.

Under Section 7 of the Anti-discrimination Act, an employer is obliged to take measures to
enable a person with a disability to have access to employment, to exercise certain
activities at work, to promotion or other advancement in employment or to training. This
does not apply if the adoption of such measures would impose a disproportionate burden
on the employer.'?° To determine whether the measures give rise to a disproportionate
burden, account must be taken of:

- the benefit that the adoption of the measure would mean for the person with a
disability;

- the financial resources of the employer, including the possibility of obtaining funding
or any other assistance for the adoption of the measure; and

- the possibility of attaining the purpose of the measure referred to in paragraph 1 in
a different, alternative manner.12!

The measure will not be considered as giving rise to a disproportionate burden if its
adoption by the employer is mandatory under separate provisions.!?? The availability of
financial assistance is taken into account in assessing whether there is a disproportionate
burden, including any financial assistance from the state, although it is not specifically
mentioned in a legislation.

Employers’ duties in this regard are also prescribed by the Labour Code: the third sentence
of Article 8 of the basic principles and Section 158 of the Labour Code state that:

‘employers shall be obliged to employ persons with disabilities in suitable positions,
to enable them to receive training or to study with a view to acquiring necessary
skills and shall also be obliged to support the upgrading of these skills. Furthermore,
employers shall be obliged to create conditions for employees to have the possibility
of applying themselves in work, and shall improve workplace facilities in order to
enable these employees to obtain, wherever possible, the same work results as other
employees, and to facilitate their work as best as they can.’ (Section 158(1))

As regards employees with disabilities who cannot be employed under usual working
conditions, employers ‘may set up for them sheltered workshops or sheltered workplaces’
(Section 158(2)). Moreover, ‘employers shall enable their employees with disabilities to
receive theoretical or practical training (retraining) aimed at maintaining, upgrading,
expanding or changing their qualifications, or adapting to technological progress with a
view to safeguarding their employment’. Employers must cooperate with trade unions or
employee representatives in these activities.

However, the enforceability of the above-quoted provisions is very questionable. For
example, according to Section 158(3) of the Labour Code, the duties of an employer
stipulated by paragraphs 1 and 2 of Section 158 should be regulated in more detail by
special regulations. However, no such regulations exist — unless Section 7 of the Anti-
discrimination Act is perceived as this type of regulation (which should serve as the
interpretative framework for Section 158 of the Labour Code in any case).

120 Anti-discrimination Act, 365/2004, Section 7(1).
121 Anti-discrimination Act, 365/2004, Section 7(2)(a)-(c).
122 Anti-discrimination Act, 365/2004, Section 7(3).
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b) Case law

To the knowledge of the author of this report, there is no case law yet on the duty to
provide reasonable accommodation in employment.

However, the Supreme Court, in a case on the right to inclusive education of a child with
a disability, held that a refusal to provide reasonable accommodation is a form of
discrimination.'?3 Although the case primarily applies to reasonable accommodation in
education, it will probably have wider applicability in relation to reasonable accommodation
in employment (and in other fields) given that the Supreme Court applied the CRPD and
reiterated the constitutional principle that the CRPD is a part of the national legal order,
has priority over national legislation, and is even directly applicable.

C) Definition of disability and non-discrimination protection

There is no definition of disability contained in the Anti-discrimination Act, neither in
general nor for the purposes of the duty to provide reasonable accommodation.

A definition of an employee with disability is included in the Labour Code. According to this
definition, an employee with a disability is an employee recognised as disabled according
to social security legislation and who provides a decision on their entitlement to disability
pension to their employer (Labour Code, Section 40(8)). However, the only purpose of
Section 40(8) of the Labour Code is to identify a duty to provide reasonable accommodation
and not to claim protection from discrimination in general (Labour Code, Section 158). This
would seem to be a breach of the EU Framework Directive which is not so restrictive. There
is no definition of disability contained in the ADA, either in general or for the purpose of
reasonable accommodation. The only legal definition is in Labour Code, which is used only
for the purpose of identifying a duty to provide reasonable accommodation.

The Schools Act defines a ‘child with a disability or a pupil with a disability’ as a child or a
pupil with a:

‘mentall?* disability, hearing impairment, visual impairment, physical impairment,
communication ability disorder, autism, or with other pervasive developmental
disorders, or with multiple disabilities. 2>

The Schools Act also uses the term ‘health disadvantage’. A child or a pupil with a ‘*health
disadvantage’ is defined as a child or a pupil with a ‘disability’ or who is ‘ill or their health
is impaired’ or who has ‘developmental disorders’, or a ‘behavioural disorder’.'26 The same
definition of disability is used also for the purpose to identify a duty to provide reasonable
accommodation.

Please see section 2.1(c) for further details.
d) Failure to meet the duty of reasonable accommodation for persons with disabilities

In Slovakia, failure to meet the duty of reasonable accommodation is recognised as a form
of discrimination or more accurately, as a violation of the principle of equal treatment.'?”

123 Decision of the Supreme Court of the Slovak Republic, No. 7S70/83/201424, September 2015.
124 1n Slovak, the act uses the word ‘mental’ (and not, for example, ‘intellectual’).

125 Schools Act, 245/2008, Section 2(l).

126 Schools Act, 245/2008, Section 2(k).

127 Anti-discrimination Act, 365/2004, Section 7(4).
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A breach of the employer’s duty to provide reasonable accommodation for a person with a
disability as well as a refusal or failure to take certain measures is considered to be a
breach of the principle of equal treatment.1?8

It is regarded as a violation of this principle (which is broader than the prohibition of
discrimination in its individual forms and encompasses also the duty to adopt measures to
prevent discrimination) and it does not equate to direct or indirect discrimination. However,
this does not mean that, in specific situations, the actions or omission of an employer
cannot at the same time also fall under definitions of the specific forms of discrimination
as defined by the Slovak Anti-discrimination Act - mainly direct discrimination, indirect
discrimination or harassment.

In 2015, the Supreme Court held (referring to the CRPD and applying it, but not referring
to the Anti-Discrimination Act) that the failure to provide reasonable accommodation is a
form of discrimination (see section 2.8(e) below).

Given that the duty to provide reasonable accommodation is a part of the duty to observe
the principle of equal treatment, it is judicially enforceable in accordance with Sections 9
to 11 of the Anti-discrimination Act, and all procedural rules contained in these Sections
apply, including the shift in burden of proof. In principle, this applies not only to the duty
to provide reasonable accommodation in employment entrenched in the Anti-discrimination
Act (see section 2.8(a) above), but also to fields falling outside the scope of employment
given that the duty to adopt measures to prevent discrimination applies across all fields
and grounds falling under the scope of the Anti-discrimination Act, and given that the
Supreme Court has already held - referring to the CRPD and applying it — that the failure
to provide reasonable accommodation is a form of discrimination.

In the field of employment, the observance of all the duties stipulated by the Anti-
discrimination Act (and hence also of the duty to provide reasonable accommodation under
Section 7) and also the observance of the specific duties on the protection of employees
with disabilities contained in the Labour Code (see section 2.8(a) above) are also subject
to supervision by the national labour inspectorate, and hence also to the fines imposed by
it. On finding breaches of the Labour Code provisions on the conditions of work of persons
with disabilities, the labour inspectorate is obliged to impose a fine of EUR 1 000 to 200 000
(see section 6.5(a) of this report for more details on labour inspection and on the fines).
If reasonable accommodation is refused, an individual can claim a violation of the principle
of equal treatment under the Anti—-discrimination Act in court proceedings.

e) Duties to provide reasonable accommodation in areas other than employment for
persons with disabilities

In Slovakia, there is a duty to provide reasonable accommodation for persons with
disabilities outside the area of employment.

It should be noted that the Anti-discrimination Act, which generally applies to the fields of
employment and occupation, social security, healthcare, provision of goods and services
including housing and education (also in relation to disability) stipulates a legally
enforceable duty to adopt measures to prevent discrimination in all the fields covered
(Section 2(3) of the Anti-discrimination Act). Thus, the duty to provide reasonable
accommodation for persons with disabilities outside employment can be regarded to be
implicitly contained in this generally framed legal duty to prevent discrimination. It is,
however, not accompanied by any kind of justification test (the provision on reasonable
accommodation contained in Section 7 of the Anti-discrimination Act and quoted above in
sections 2.8(a) and 2.8(b) only applies to the field of employment). Furthermore, the UN
Committee on Economic, Social and Cultural Rights has expressed its concern that the

128 Anti-discrimination Act, 365/2004, Section 7(4).
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State Party’s legislation defines only the failure to provide reasonable accommodation as
discrimination against persons with disabilities in the context of employment. The
Committee recommended that Slovakia should amend its anti-discrimination legislation to
ensure formal and unequivocal recognition of the fact that a denial of reasonable
accommodation constitutes discrimination.2°

There are also some specific duties contained in other pieces of legislation. For example,
the Schools Act contains special provisions designed to accommodate the needs of children
and pupils with disabilities in kindergartens, primary and secondary schools and in school
facilities.!3° A special provision is also included in the Act on Higher Education, guaranteeing
reasonable accommodation for students with specific needs, including financial support in
certain circumstances.!3!

In 2015, the Supreme Court decided a case on the right to inclusive education of a child
with a disability and held that a refusal to provide reasonable accommodation is a form of
discrimination.3?

The Supreme Court held, referring to Article 2 of the CRPD, that a refusal to provide
reasonable accommodation is a form of discrimination on the ground of disability and that
this type of discrimination is prohibited.

Although the Supreme Court did not mention the Anti-discrimination Act in its decision at
all and although the case primarily applies to reasonable accommodation in education, it
will probably have wider applicability in relation to reasonable accommodation in other
fields — given that the Supreme Court applied the CRPD and reiterated the constitutional
principle that the CRPD is a part of the national legal order, has priority over national
legislation, and is even directly applicable. More details on this case can be found in the
previous country report. 133

f) Duties to provide reasonable accommodation in respect of other grounds
Section 2.8.f is not updated for 2022. Please see Country report: Non-discrimination -

Transposition and implementation at national level of Council Directives 2000/43 and
2000/78 - Slovakia, reporting period 01.01.2021 - 01.01.2022.

129 UN Committee on Economic, Social and Cultural Rights (2019) Concluding observations on the third periodic
report of Slovakia, (E/C.12/SVK/CO/3), 14 November 2019. Available at:
https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fSVK
%2fCO%2f3&Lang=en.

130 Act No. 245/2008 on Education (Schools Act), as amended (zdkon ¢. 245/2008 Z. z. o vychove a vzdelavani
(Skolsky zdkon) a o zmene a doplneni niektorych zakonov).

131 Act on Higher Education, 131/2002, Sections 16a, 57, 96 and 100.

132 Decision of the Supreme Court of the Slovak Republic, No. 7S20/83/2014, 24 September 2015.

133 Durbakova, V. (2022), Country report: Non-discrimination - Transposition and implementation at national
level of Council Directives 2000/43 and 2000/78 - Slovakia, European Commission, European network of
legal experts in gender equality and non-discrimination, pp. 34- 35. Available at:
https://www.equalitylaw.eu/downloads/5805-slovakia-country-report-non-discrimination-2022-1-51-mb.
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3 PERSONAL AND MATERIAL SCOPE
3.1 Personal scope

3.1.1 EU and non-EU nationals (Recital 13 and Article 3(2), Directive 2000/43
and Recital 12 and Article 3(2), Directive 2000/78)

In Slovakia, there are no residence or citizenship/nationality requirements for protection
under the relevant national laws transposing the directives. In other words, protection
against discrimination in the national legal system is not conditional on a person’s
citizenship or nationality and the Anti-discrimination Act has no specific requirements in
this regard. Therefore, it can be concluded that persons with irregular status are entitled
to the protection provided under this act.

However, Section 4(1)(a) of the Anti-discrimination Act explicitly stipulates that the
provisions of the act will not apply to differences of treatment resulting from the
requirements for entry and residence for foreigners in Slovakia, including the treatment of
these foreigners provided for under separate provisions,!3* except for citizens of EU
Member States, a state which is party to the European Economic Area Agreement, Swiss
citizens and stateless persons and their family members.

According to the Act on the Residence of Foreigners, a foreigner is anybody who is not a
citizen of the Slovak Republic.13>

In addition, separate acts set out the requirement to be a citizen of the Slovak Republic
for specific professions or employment.13¢

Article 35 of the Constitution guarantees the right to choose a profession and appropriate
training freely, the right to conduct entrepreneurial or other gainful activity, as well as the
right to work and to material welfare for those who, through no fault of their own, are
unable to enjoy the right to work. Article 35(4) states that the law may provide a different
regulation of these rights for foreigners.!3’

3.1.2 Natural and legal persons (Recital 16, Directive 2000/43)
a) Protection against discrimination

In Slovakia, the personal scope of anti-discrimination law covers natural and legal persons
for the purpose of protection against discrimination.

Although the reference to natural persons as persons protected against discrimination in
Section 2a of the Anti-discrimination Act is not explicit, their protection against
discrimination is undisputable, following logical and systematic interpretation of the
provision and of the whole Anti-discrimination Act, in conjunction with the directives.

The Anti-discrimination Act contains a specific definition of what constitutes discrimination
against legal persons. According to Section 2a(9), discrimination against a legal person is:

134 E.g. Act No. 404/2011 on the Residence of Foreigners and on amending and supplementing certain laws, as
amended (zdkon ¢. 404/2011 Z. z. o pobyte cudzincov a o zmene a dopineni niektorych zakonov v zneni
neskorsich predpisov); Act No. 480/2002 on Asylum and on amending and supplementing certain laws, as
amended (zakon ¢. 480/2002 Z. z. o azyle a o zmene a dopineni niektorych zakonov v zneni neskorsich
predpisov).

135 Act on the Residence of Foreigners, 404/2011, Section 2(2).

136 Senior state officials, prosecutors, constitutional judges, judges, police officers, customs officers, fire and

rescue service members, mountain rescue service members and professional soldiers.

For example: Act on the Residence of Foreigners, 404/2011 and Asylum Act 480/2002.

o

13

~

32



Country report - Non-discrimination — Slovakia - 2023

‘a failure to comply with the principle of equal treatment in relation to this person on
the grounds of discrimination listed in Section 2(1) of the Anti-discrimination Act!38
with respect to its members, associates, shareholders, members of its bodies,
employees, persons acting on its behalf or persons on behalf of which such a legal
entity is acting.’

Therefore, with regard to protection, the Anti-discrimination Act does not distinguish
between natural and legal persons. The national provisions comply with the directives.

b) Liability for discrimination

In Slovakia, the personal scope of anti-discrimination law covers natural and legal persons
for the purpose of liability for discrimination.

Section 3(1) of the Slovak Anti-discrimination Act introduced a general provision according
to which the principle of equal treatment is binding on ‘everyone’. This means that in terms
of liability for discrimination, the Anti-discrimination Act does not distinguish between
natural and legal persons. The only explicit exception is housing where the duty to apply
the principle of equal treatment does not apply to natural persons who are not
entrepreneurs.'3® There is no case law on the issue.

3.1.3 Private and public sector including public bodies (Article 3(1))
a) Protection against discrimination

In Slovakia, the personal scope of national law covers the private and public sector
including public bodies for the purpose of protection against discrimination.

With regard to the protection of legal persons, the Anti-discrimination Act in Section 2a(9)
in conjunction with Section 2(1) providing a definition of discrimination of legal persons
and also from the interpretation of the whole ADA, does not distinguish between the private
and the public sector, protecting in principle all bodies in both sectors.

The national provisions comply with the directives, although there is no case law on the
issue, and the issue of protection of public bodies has not yet been subject to public
discussion in Slovakia.

b) Liability for discrimination

In Slovakia, the personal scope of anti-discrimination law covers private and public sector
including public bodies for the purpose of liability for discrimination.

The Anti-discrimination Act does not distinguish between public and private bodies in terms
of liability. This can be inferred from the general rule contained in Section 3(1) of the Anti-
discrimination Act, which stipulates that the principle of equal treatment is binding on
‘everyone’, and also from Sections 5 and 6 of the Anti-discrimination Act, which provide
details on the material scope of the act (fields covered) without specifying what kind of
bodies they cover (e.g. whether public or private). The only explicit exception where the
liability does not apply to a part of the ‘private sector’ is housing, where the duty to apply
the principle of equal treatment does not apply to natural persons who are not
entrepreneurs.140

138 Sex, religion or belief, race, affiliation with nationality or an ethnic group, disability, age, sexual orientation,
marital status and family status, colour of skin, language, political or other opinion, national or social origin,
property, lineage/gender or other status, or the reason of reporting criminality or other anti-social activity.

139 Anti-discrimination Act, 365/2004, Section 5(2)(d).

140 See Anti-discrimination Act, 365/2004, Section 5(2)(d).
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However, it is questionable whether some statutory duties that are carried out by public
bodies and are generally perceived as services to the public (such as the provision of
information on request by public bodies, or aid provided by the state in case of
emergencies) can be perceived as ‘services’ in the sense of the directives.

3.2 Material scope

3.2.1 Conditions for access to employment, to self-employment or to occupation,
including selection criteria, recruitment conditions and promotion,
whatever the branch of activity and at all levels of the professional
hierarchy (Article 3(1)(a))

In Slovakia, national legislation prohibits discrimination in relation to conditions for access
to employment, self-employment or occupation, including selection criteria, recruitment
conditions and promotion, whatever the branch of activity and at all levels of the
professional hierarchy for the five grounds in both private and public sectors as described
in the directives.'*! Gender identity/expression and sex characteristics specifically are not
covered in national legislation.

The Anti-discrimination Act refers to the existing laws in the area of employment, self-
employment and occupation without making any distinction between legal relationships in
the private and the public sector. At the same time, all laws regulating the public and the
private sector employment refer to the Anti-discrimination Act and/or are based on it
and/or supplement it. 142

There is no case law specifically concerning the applicability of provisions relating to access
to employment, self-employment or occupation. However, in 2022, the Slovak National
Centre for Human Rights (the national equality body) issued its research report on
monitoring job advertisements with regard to recruitment conditions set by employers.143
During the research in 2022, the equality body monitored 4 208 job advertisements on
three job portals. According to the report, of all analysed adverts, 74.3 % were identified
by the equality body as potentially discriminatory. The highest proportion of incorrect
adverts were ads using text in the masculine gender. Age requirements for the jobseeker
were the second most numerous category of distinguishing criteria. More frequent were
instances of using the formulation ‘young’ rather than ‘dynamic’ in referring to work teams.
A ‘young’ work team was supposed to be a benefit for working in the IT sector. Further,
the equality body identified in the advertisements requirements for excellent health, to be
a non-smoker as well as car ownership or an internet connection. The equality body
concluded that discriminatory job advertising is a long-standing problem, which is just one
of many manifestations of discriminatory attitudes in parts of Slovak society. The Centre
therefore states that it will continue to carry out activities contributing to the elimination
of such discriminatory practices.

141 Anti-discrimination Act, 365/2004, Section 6(1) and 6(2)(a).

142 The applicable provisions (apart from the ones contained in the Anti-discrimination Act) are, for example,
Article 6 (on the basic principles) and Section 41 of the Labour Code, Article 9 (on the basic principles) of
the Civil Service Act, and Section 5a of the Small Business Act. It can be stated that conditions for access to
self-employment (among others mentioned above) have been transposed into the domestic legislation in
line with the directives.

143 Slovak National Centre for Human Rights (2022), Suhrnd vyskumnd spréva z nezavislého zistovania
diskrimindcie v predzmluvnych pracovnych vztahoch- Monitoring pracovnej inzercie (Comprehensive
research report on independent survey of discrimination in pre-contractual employment relationships),
available in Slovak at: https://www.snslp.sk/wp-content/uploads/monitoring-pracovna-inzercia-2022.pdf.
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3.2.2 Employment and working conditions, including pay and dismissals
(Article 3(1)(c))

In Slovakia, national legislation prohibits discrimination in working conditions, including
pay and dismissals, for all five grounds and for both private and public employment. Gender
identity/expression and/or sex characteristics are not explicitly covered by domestic
legislation.

Section 6(2)(b) of the Anti-discrimination Act expressly covers, for the whole area of
employment relationships, similar relationships and related legal relationships, and on all
the grounds contained in the Anti-discrimination Act (see section 2.1 above), ‘the
performance of employment!** and working conditions, including remuneration, promotion
and dismissal’, in which the principle of equal treatment applies (Section 6(1) of the Anti-
discrimination Act).

According to the third sentence of Article 8 of the basic principles of the Labour Code, and
Section 158 of the Labour Code, the employer must create such working conditions for
employees with disabilities as to enable them to apply and upgrade their work skills, taking
account of their state of health.

3.2.3 Access to all types and all levels of vocational guidance, vocational
training, advanced vocational training and retraining, including practical
work experience (Article 3(1)(b))

In Slovakia, national legislation prohibits discrimination in vocational training outside the
employment relationship, such as adult lifelong learning courses or vocational training
provided by technical schools or universities. Gender identity/expression and/or sex
characteristics are not specifically covered in national legislation.

Section 6(2)(c) of the Anti-discrimination Act stipulates the duty to observe the principle
of equal treatment on all the grounds prohibited within it (see section 2.1 above) and in
connection with the rights for which provision is made in separate acts in the area of access
to vocational training, further vocational training and participation in active labour market
policy programmes, including access to guidance services regarding employment selection
and change of employment.

By defining ‘further education’ in Section 2(3), the Act on Lifelong Learning# indirectly
defines what is to be understood under the term ‘vocational training’. Further education is
defined as:

‘education in educational institutions of further education, which follows school
education or other education following school education. Further education facilitates
the acquisition of a partial or full qualification or the opportunity to complete, renew,
expand or deepen the qualifications acquired through school education or to satisfy
interests and acquire the capacity to participate in the life of society. The successful
completion of further education does not confer a higher education degree.’

The Act on Lifelong Learning does not contain any equality/anti-discrimination clause or
any reference to the Anti-discrimination Act.

144 The term ‘employment’ includes occupation, other gainful activity or function.

145 Act No. 568/2009 on Lifelong Learning and amending and supplementing certain laws, as amended (zdkon
¢. 568/2009 Z. z. o celoZivotnom vzdeldvani a o zmene a doplneni niektorych zakonov v zneni neskorsich
predpisov).

35



Country report - Non-discrimination — Slovakia - 2023

The Act on Higher Education, regulating university education, stipulates that the rights
provided under the act will be guaranteed in accordance with the principle of equal
treatment. 46

There is no case law that would be relevant with regard to the applicability of vocational
training provisions.

3.2.4 Membership of, and involvement in, an organisation of workers or
employers, or any organisation whose members carry on a particular
profession, including the benefits provided for by such organisations
(Article 3(1)(d))

In Slovakia, national legislation prohibits discrimination in relation to membership of, and
involvement in workers or employers’ organisations as formulated in the directives for all
five grounds and for both private and public employment. Gender identity/expression
and/or sex characteristics are not specifically covered in national legislation.

Sections 6(1) and 6(2)(d) of the Anti-discrimination Act prohibit discrimination on all the
grounds covered by the Anti-discrimination Act (see section 2.1 above) in connection with
rights provided for by separate acts in the spheres of membership of and activity in
employees’ organisations, employers’ organisations and organisations bringing together
people of certain occupations, including the benefits that these organisations provide to
their members.

There is no case law regarding the issue.

3.2.5 Social protection, including social security and healthcare (Article 3(1)(e)
Directive 2000/43)

In Slovakia, national legislation prohibits discrimination in relation to social protection,
including social security and healthcare as formulated in the Racial Equality Directive. The
gender identity/expression or sex characteristics are not specifically covered in national
legislation.

Sections 5(1) and 5(2)(a)(b) of the Anti-discrimination Act prohibit discrimination on all
the grounds contained in the Anti-discrimination Act (see section 2.1 above) in conjunction
with special laws existing in the area of access to and provision of social assistance (now
redefined as social services in the relevant legislation),4” social insurance, old-age pension
insurance, supplementary pension insurance, state social support, social advantages and
healthcare.

In the field of ‘state social support’, the Act on Aid in Material Need'*® regulates, among
other things, the provision of financial aid to those who are deemed to be in material
need.'#® Material need is defined as a situation where the income of members of a
household does not reach the level of the ‘minimum living threshold’ (a sum stipulated by

146 Higher Education Act, 131/2002, Section 55(2).

147 Act No. 448/2008 on Social Services and on amending and supplementing Act No. 455/1991 on Licensed
Trades (Small Business Act), as amended (zdkon ¢. 448/2008 Z. z. o socidlnych sluZbach a o zmene a
doplneni zakona ¢&. 455/1991 Z. z. o Zivnostenskom podnikani (Zivnostensky zakon) v zneni neskorsich
predpisov).

148 Act No. 417/2013 on Aid in Material Need and on changing and supplementing other laws, as amended
(zakon ¢&. 417/2013 Z. z. o pomoci v hmotnej nidzi a o zmene a doplneni niektorych zakonov v zneni
neskoSich predpisov).

149 See Act on Aid in Material Need, 417/2013, Section 1(1).
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a special law; 3% in 2022, the sum for one adult was EUR 234.42 per month). The allowance
(financial aid in material need) is supposed to secure basic living conditions.>!

The act contains a provision (Section 10(3)) that reduces the payment of the material need
allowance by a sum of EUR 64.70 per each adult person (living in a household which is in
consideration for a payment of the allowance) who does not carry out some kind of ‘work
in the public interest’ (for example, works organised by municipalities to maintain public
premises), some kind of voluntary work (pursuant to a special law on voluntarism)!>2 or
some kind of work that prevents or solves emergency situations, for 32 hours per month.
This provision was presented by Government representatives as a way of motivating the
Roma to work and ‘deserve’ the payments that they receive from the state, and to prevent
people from getting something from the state ‘for free’. There is also no doubt that this
provision has negative impact on marginalised Roma.

As such this provision was very heavily criticised by civil society and NGOs!>3 Nevertheless,
the Constitutional Court ruled on the legality of the provision in its decision by which it
dismissed the complaint of a group of MPs and concluded that the provision is not in
violation of the general non-discrimination principle provided by the Slovak Constitution.>*

The basic law on the state social security scheme is the Social Insurance Act.'>> An integral
part of the state social security system is also formed by the old-age pension scheme. The
Social Insurance Act states that policyholders have rights in the exercise of social insurance
in compliance with the principle of equal treatment in social security established in the
Anti-discrimination Act.

The same applies to police officers, professional soldiers and soldiers in preparatory service
under the Act on Social Security for Police Officers and Soldiers.>®

The Social Services Act'®? regulates legal relations in connection with the provision of social
services.'® The Social Services Act contains a principle of equal treatment clause and refers

130 Act No. 601/2003 on the Living Minimum and on changing and supplementing other laws, as amended
(zakon ¢&. 601/2003 Z. z. o Zivotnom minime a o zmene a doplneni niektorych zakonov v zneni neskorsich
predpisov).

151 Act on Aid in Material Need, 417/2013, Section 10(1,2). Under the Act, the basic sum of this allowance for

an adult living alone is EUR 64.70 per month, for a couple without children it is EUR 112.50 per month, for

an individual with one to four children it is EUR 123.10 per month, for a couple with one to four children it is

EUR 168.40 per month and so on (with the principle being the more people who are assessed together, the

lower the average payment per person).

Act No. 406/2011 on Volunteerism and on changing and supplementing other laws (zakon ¢. 406/2011 Z. z.

o dobrovolhictve a o zmene a doplneni niektorych zakonov v zneni neskorsich predpisov).

133 See, for example, Balazova, G., Gallova Kriglerova, E., Chudzikova, A., Lajéakova, J., Kadletikova, J.
(2017), RieSenie nezamestnanosti Romov, Od mytov k praxi a spat, available at: http://cvek.sk/wp-
content/uploads/2017/04/Nezamestnanost-Romov_studia.pdf; Balazova, G., Gallova Kriglerova, E.,
Chudzikova, A., Lajéakova, J., Surovd, S., Stevulova, Z. (2013), Mensinova politika na Slovensku v roku
2013: Vyrocna sprava (Minority Policies in Slovakia in 2013: Annual Report), Centrum pre vyskum etnicity
a kultary, 2013, pp. 65-78, available at: http://cvek.sk/mensinova-politika-na-slovensku-v-roku-2013-
vyrocna-sprava/. ,

154 Decision of the Constitutional Court of the Slovak Republic, No. PL.US 8/2014, 27 May 2015.

155 Act No. 461/2003 on Social Insurance as amended (zdkon ¢. 461/2003 Z. z. o socialnom poisteni v zneni
neskorsich predpisov).

156 Act No. 328/2002 on Social Security for Police Officers and Soldiers and on amending and supplementing

certain acts as amended (zéakon ¢. 328/2002 Z. z. o socialnom zabezpeleni policajtov a vojakov a o zmene

a doplneni niektorych zakonov v zneni neskorsich predpisov).

Act No. 448/2008 on Social Services and on amending and supplementing Act No. 455/1991 on Licensed

Trades (Small Business Act), as amended (zdkon ¢. 448/2008 Z. z. o socidlnych sluZbach a o zmene a

doplneni zakona ¢&. 455/1991 Z. z. o Zivnostenskom podnikani (Zivnostensky zakon) v zneni neskorsich

predpisov).

A social service is defined as " expert activity, service activity or other activity or activities aimed at a) the

prevention of the development of an unfavourable social situation, resolving an unfavourable social situation

or mitigating the unfavourable social situation of a natural person, family or community; b) sustaining,
renewing or developing the capacity of a natural person to conduct an independent life and supporting their
integration into society; c) maintaining the conditions necessary to satisfy the basic needs of a natural
person; d) resolving a critical social situation affecting a natural person and their family; e) the prevention

15
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to the Anti-discrimination Act, as does the Act on Benefits for Compensation of Serious
Disability,'>® which regulates legal relationships connected with providing financial
contributions aimed at compensating for the social consequences of ‘serious disabilities’.

The Act on Old-Age Pension Saving contains a prohibition of discrimination clause
formulated as a referral to the Anti-discrimination Act.'®® Similarly, according to the Act on
Supplementary Pension Saving, discrimination in the performance of supplementary
pension saving is prohibited in compliance with the Anti-discrimination Act, unless the Act
on Supplementary Pension Saving states otherwise.6!

The right to healthcare guaranteed under the Act on Healthcare, like the right to social
security, goes beyond the scope of Directive 2000/43 in terms of the grounds covered. The
act contains a principle of equal treatment clause and refers to the Anti-discrimination Act
(for grounds, see section 2.1 above). 162

Policyholders (in the field of health insurance) have rights in the exercise of public health
insurance in accordance with the principle of equal treatment in healthcare regulated in
the Anti-discrimination Act.'63

Within the context of state social support as defined by Slovak legislation, Act 383/2013
on Childbirth Allowance and on Allowance for More Concurrently Born Children'®* appears
to be very problematic as, according to some NGOs, it is in breach of Directive 2000/43
for the reasons described below. In particular, it contains provisions on childbirth allowance
that have discriminatory effects on Roma women (but also, in principle, on all women in
general).

Section 3(4)(b) of the act conditions a payment of a state childbirth allowance upon not
leaving the maternity hospital in a way that conflicts with a legal regulation on releasing a
patient from a healthcare facility.'®> The provision referred to is the Act on Healthcare,
which stipulates that in situations when a release is not medically substantiated,
healthcare providers are obliged to release a patient from a healthcare facility if the
patient requests them to do so.!%® However, the formulation of the relevant provisions,

of social exclusion of a natural person and their family; f) ensuring childcare due to the situation in the
family that requires childcare assistance . See Social Services Act, 448/2008, Section 2(1).

159 Act on Benefits for Compensation of Serious Disability, 447/2008.

160 Act No. 43/2004 on Old-Age Pension Saving and amending and supplementing certain laws, as amended
(zakon ¢&. 43/2004 Z.z. o starobnom déchodkovom sporeni a o zmene a doplneni niektorych zakonov v zneni
neskorsich predpisov), Section 9.

161 Act on Supplementary Pension Saving, 650/2004, Section 7(1). The purpose of supplementary pension
saving is to enable a participant in the pension scheme to acquire a supplementary retirement income in old
age and a supplementary retirement income after termination of a hazardous occupation (in accordance
with the legal classifications), or after termination of work as a dance artist or a musician playing a wind
instrument. Within the framework of supplementary pension insurance, an employer pays, on the ground of
a contract, a regular contribution for employees to a supplementary pension company.

162 Act No. 576/2004 on Healthcare, Services Related to the Provision of Healthcare and on amending and
supplementing certain acts, as amended (zékon ¢. 576/2004 Z. z. o zdravotnej starostlivosti, sluzbach
suvisiacich s poskytovanim zdravotnej staroslivosti a o zmene a doplneni niektorych zakonov),

Section 11(2)-(6).

163 Act No. 580/2004 on Health Insurance and on amendment and supplementation of Act No. 95/2002 on
Insurance and on amending and supplementing certain laws, as amended (zakon ¢. 580/2004 Z. z. o
zdravotnom poisteni a o zmene a doplneni zéakona & 95/2002 Z. z. o poistovnictve a o zmene a doplneni
niektorych zakonov v zneni neskorsich predpisov), Section 29.

164 Act. No. 383/2013 on Childbirth Allowance and on Allowance for More Concurrently Born Children and on
amending and supplementing certain laws (zékon ¢ 383/2013 o prispevku pri narodeni dietata a prispevku
na viac sucasne narodenych deti a o zmene a doplneni niektorych zakonov).

165 This is the wording of Section 3(4)(b) as of 30 June 2014 (after an amendment of Act No. 185/2014).
Before this amendment, Section 3(4)(b) of Act 383/2013 on Childbirth Allowance and on Allowance for More
Concurrently Born Children, stipulated that a woman who leaves her child in the maternity hospital following
his or her birth, without prior consent from the maternity hospital, has no right to childbirth allowance.

166 Healthcare Act, 576/2004, Section 9(6)(c). Section 9(6)(c) of the Healthcare Act reads as follows: ‘[A
healthcare provider shall release a person from facility-based care] upon her own request, or upon the
request of her legal representative if she, despite an adequate amount of information received, refuses the
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the lack of mechanisms guaranteeing that requests for release are handled by the hospital
staff, and the common and normalised practice of detaining all women in maternity
hospitals for three to five days after childbirth, all create an impression that women must
follow a special procedure when they wish to leave a maternity hospital, or that they have
special duties to fulfil in order to leave a hospital. Such legal regulation creates situations
of uncertainty and a power imbalance that prevents women from deciding freely and
voluntarily on the length of their stay in a maternity hospital after childbirth. The situation
has a disproportionate effect on Roma women, who, in many cases, leave the hospital
because of caring responsibilities for other children and as a result of discrimination and
hostility in the hospital - afterwards they come back to collect their child.¢” The challenged
provision is now subject to proceedings initiated by an actio popularis that was filed by the
Center for Civil and Human Rights (see section 2.2). In 2022, the case was rejected by the
Slovak Supreme Court, after having been dismissed by the first instance and appeal
courts.'%® The domestic courts concluded that the given provision does not constitute
discrimination. The case can be further submitted to the Slovak Constitutional Court.

According to the analyses published by NGO the Center for Civil and Human Rights, specific
provisions of domestic legislation are incompatible with anti-discrimination legislation and
constitute indirect discrimination. Aside from the provisions mentioned above, the centre
also identified other discriminatory provisions, specifically Section 4(3) of the Parental Care
Allowance Act, 571/2009 and Article 12a of the Child Allowance Act, 600/2003.1%° In this
regard it should be noted that the UN Committee on the Rights of the Child in its concluding
observations called on Slovakia to amend the discriminatory legislation making the rates
of payment of child benefit, parental care allowance and child birth allowance conditional
on compliance with preventive measures. The Committee has stated that this legislation is
largely ineffective and has a disproportionately negative effect on the socioeconomic
wellbeing and right to social security of marginalised Roma families and their children.t”°

In 2022, the District Court Bratislava III in its judgment!’! dismissed the actio popularis
claim submitted in 2013 by the NGO Center for Civil and Human Rights. The claim was
submitted against the state represented by the Ministry of Health; the Ministry of Health
as a Government body and founder of the state-run hospital itself; and the Faculty Hospital
with Polyclinic J. A. Reiman in PreSov. It claimed that the gynaecology and obstetrics wards
of the hospital in question had a long-standing practice of placing Roma women in separate
so-called ‘Roma rooms’ and the state, and the ministry as founder, had failed to eliminate
this practice. According to the Court, the claimant did not prove that Roma women were
placed in separate rooms because of their Roma origin. Although several Roma women
confirmed this practice through their testimony during the proceeding, the Court
disregarded their evidence and relied more on the testimonies of medical staff.

facility-based care, unless the facility-based care is ordered by a court or unless a facility-based care the
legality of which is decided upon by a court is at stake.’
167 1f women want to leave maternity hospital, they are often told that they may leave, but that the child has to
remain in the hospital (which is, of course, against the law).
168 Decision of the District Court Bratislava I, No 12C 231/2010, 16 May 2014. Decision of the Regional Court in
Bratislava, No 14Co/552/2014-180, 26 September 2017. Decision of the Supreme Court of the Slovak
Republic, No. 7 Cdo114/2020 of 27 October 2022.
Poradna pre obcianske a ludské prava (Center for Civil and Human Rights) (2015), Monitoring vybranych
pravnych predpisov a analyza ich nestladu s antidiskriminacnym pravom (The monitoring of specific
legislation and analyses of their incompatibility with anti-discrimination law) available in Slovak at:
https://www.poradna-prava.sk/sk/dokumenty/monitoring-vybranych-pravnych-predpisov-a-analyza-ich-
nesuladu-s-antidiskriminacnym-pravom/; see also European Roma Rights Centre and Center for Civil and
Human Rights (2015), Written Comments Concerning Slovakia for Consideration by the Committee on the
Rights of the Child at the 72nd Pre-Sessional Working Group (5 - 9 October 2015) available at:
https://www.poradna-prava.sk/en/documents/written-comments-for-the-un-committee-on-the-rights-of-
the-child/.
170 UN Committee on the Rights of the Child (2016), Concluding observations of the Committee on the Rights of
the Child on the combined third to fifth periodic reports of Slovakia. CRC/C/SVK/CO/3-5. para. 43a.
171 Decision of the District Court Bratislava III, No. 14C/288/2013, 29 July 2022.
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The Court further held that the placement of Roma women in a separate room in itself does
not necessarily have to constitute unlawful segregation and may be justified by the
patients’ state of health, the occupancy of the maternity ward or epidemiological measures,
as well as whether the women themselves preferred to stay in the room with other Roma
women. In particular, it pointed out that, according to the defendant hospital, many Roma
women wished to be placed in a joint room with other Roma women and that, in that case,
the hospital was simply respecting the women’s wishes.

The Court also rejected as relevant the opinion of the Slovak National Centre for Human
Rights (the national equality body) submitted as evidence by claimant, which assessed the
practice of placing Roma women in ethnically homogeneous rooms as discriminatory, in
violation of the Anti-discrimination Act. The claimant appealed against the decision, so the
case is now pending before the Regional Court in Bratislava. (see more information in
section 12.2.)

a) Article 3(3) exception (Directive 2000/78)

The social insurance, old-age pension insurance and state social support schemes are
guaranteed and administered by the state. The providers of social services are, to a large
extent, public bodies (municipalities, self-governing regions or legal persons established
by them). This means that national law does not rely on the exception in Article 3(3) of
Directive 2000/78 and the principle of equal treatment is also guaranteed in the state social
security and social protection schemes.

3.2.6 Social advantages (Article 3(1)(f) Directive 2000/43)

In Slovakia, national legislation prohibits discrimination in social advantages as formulated
in the Racial Equality Directive, although judicial interpretation is required regarding social
advantages provided by pieces of legislation/regulations other than laws. Gender
identity/expression and sex characteristics are not specifically covered in national
legislation.

Section 5(2)(a) (to be read in conjunction with Section 5(1)) of the Anti-discrimination Act
prohibits discrimination on all the grounds contained within it (see section 2.1 above) in
the area of, inter alia, access to and provision of social advantages. However, the duty to
observe the principle of equal treatment in the area of social advantages only applies ‘in
connection with special laws’ in this field (see below for a more detailed explanation).

The Anti-discrimination Act does not contain any definition of social advantages. The
interpretation of the concept will therefore depend on future practice and potential judicial
interpretation.

Social housing could also fall under the concept of social advantages, but judicial
interpretation would be needed in this regard. In Slovakia, social housing is defined in
Slovak legislation'’? as housing procured by using public funds intended for securing
adequate and human dignified housing of natural persons who cannot obtain their own
housing and fulfilling the conditions set down in law. Social housing in the Slovak Republic
includes various forms of support, such as rental housing owned by towns and
municipalities, social housing as part of social services (dormitory, shelter, halfway houses,
emergency housing, low-threshold day centre), housing allowance as part of a system of
assistance in material need or a one-off allowance for young adults from children’s homes.
Taking care of the needs of citizens in the field of housing in Slovakia is within the
competence of towns and municipalities. They face a shortage of municipal rental

172 Act No. 443/2010 on subsidies for housing development and social housing, as amended.

40



Country report - Non-discrimination — Slovakia - 2023

apartments.’3 In 2022, the Slovak Parliament adopted new legislation that is aimed at
supporting the construction of rental housing with regulated rents and a guarantee of long-
term housing. It is intended to address insufficient physical and affordable availability of
housing for broad groups of the population.'’* The legislation specifies that eligible renters
for providing the rental housing are legal entities that acquired the ownership of the rented
buildings by construction, by purchase or where the investment partner has directly or
indirectly become a partner of the legal entity which has acquired ownership of the
residential buildings by construction or purchase and that legal entity has acquired the
legal status of renter. The legislation also establishes the new institution/agency for state-
supported rental housing, which shall create conditions and instruments for the
development of state-supported rental housing.!”> The criteria that must be met by the
applicant for rental housing are specified by a Government regulation adopted in October
2022. It sets out minimum and maximum income thresholds for potential tenants eligible
for rental housing. It also states that at least 10 % of dwellings should be reserved for
people with severe disabilities, or for those whose care in children’s social services has
ended, or for those whose foster care or substitute care has ended.!’® However, as the
agency states on its website, the whole effort is meant to fill the gap between social
housing, market rents and buying a home with a mortgage. The tenants must have certain
income to pay their rent and the state places a regulated ‘cap’ on the amount of this rent,
which should increase only by inflation over the years. A tenant can also get a contribution
to the rent from their employer; the agency estimates that it could save up to 30 % of the
cost of living on such a rent in comparison with commercial rents. In the author’s opinion,
however, this initiative has only limited potential to contribute to removing structural
problems in access to rental housing for a wide range of socially disadvantaged people,
including the marginalised Roma population, in practice (See chapter 3.2.9.). Notably, the
rental housing in the given legal framework is not eligible for individuals who are registered
as a debtor with the tax office, public health insurance and social security or who have an
execution record. This in practice effectively excludes a significant proportion of
marginalised people, who widely struggle with debts and executions.

The problem with regard to social advantages is the statutory provision contained in
Section 3(2) of the Anti-discrimination Act, stipulating that the right to equal treatment
only applies in connection with another substantive right provided for by law. Given the
fact that many of the benefits that come within the scope of social advantages would be
provided by generally binding legal enactments other than laws (for example, Government
decrees, ministerial ordinances, generally binding ordinances of self-governing bodies or
municipalities etc.), this legislative solution raises serious doubts as to whether the
transposition of the directives is correct.

By reducing the scope of rights to be applied in accordance with the principle of equal
treatment to those that are regulated by special ‘laws’, the public authorities can easily
circumvent the directives by adopting measures of lower legal force than laws (although
this particular issue has not yet been raised in the courts).

173 Supreme Audit Office of the Slovak Republic (2018), ‘Analytical material - Social housing as a tool for
solving a bad social situation’. Available at: https://www.nku.gov.sk/documents/10157/2509¢c132-e727-
416f-b872-65fd99f4b55e.

174 Act. No. 222/2022 on state support for rental housing, as amended.

75 The agency runs its own website providing detailed information on its competences and also provides
detailed information for potential renters and potential tenants of rental housing; see:
https://www.najomnebyvanie.info/.

176 Regulation of the Government of Slovak republic no. 327/2022 Coll. on certain measures relating to state
support of rental housing, adopted on 5 October 2022.
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3.2.7 Education (Article 3(1)(g) Directive 2000/43)

In Slovakia, national legislation prohibits discrimination in education as formulated in the
Racial Equality Directive.

Sections 5(1) and 5(2)(c) of the Anti-discrimination Act stipulate the duty to observe the
principle of equal treatment and prohibit discrimination on all the grounds contained within
the act, including in the area of education. Gender identity/expression and sex
characteristics are not specifically covered in national legislation.

The Schools Act establishes ‘equal access to education, taking into account the special
educational needs of the individual and her/his responsibility for her/his education’,””
‘inclusive education’'’® as well as the ‘prohibition of all forms of discrimination, and
especially segregation’,'”® as the principles on which education should be based. The act
also contains definition of inclusive education as ‘joint education of children and pupils,
students or participants in education, carried out on the basis of equal opportunities and
respect for their educational needs and individual peculiarities and supporting their active
involvement in the educational activity of a school or school facility’.'® The principle of
inclusive education is conceptualised in Slovak strategic policy documents as something
that concerns everyone in the school environment, that is all children, pupils, students,
teachers, educators, parents and other actors in education and training. It is also included
in a broader context, in all related policies, e.g. youth, employment and other policies and
life of Slovak society.!8!

The act also defines ‘school integration’ as ‘education of children and pupils with special
educational needs in school classes and school facilities designed for children or pupils
without special educational needs’.'®? The Act on Higher Education also prohibits
discrimination.® There is no particular definition of segregation in Slovak legislation, but
the Recovery and Resilience Plan of Slovakia, adopted by the Council of the EU, stipulates
the introduction of the definition of segregation by the third quarter of 2023.18* In this
regard, in August 2022 the Ministry of Education proposed the amendment of the School
Act containing the definition of segregation to interdepartmental comment procedure
within the legislative process; however, based on comments received, the proposal was
withdrawn by the Ministry for additional development. Within the given procedure, key
independent human rights bodies - the Slovak National Centre for Human Rights (the
equality body) and the Office of the Public Defender of Rights - both raised reservations
regarding the proposed definition of segregation, 8> while the Centre specifically stressed
the necessity of linking the definition to the Anti-discrimination Act and thus the necessity
of amending it.'8 The same was proposed by the NGO the Center for Civil and Human

177 Schools Act, 245/2008, Section 3(c).

178 Schools Act, 245/2008, Section 3(d).

179 Schools Act, 245/2008, Section 3(e).

180 Act No. 415/2021 amending the Act No. 245/2008 on Education (School Act), Section 2 (ai).

181 Stratégia inkluzivneho pristupu vo vychove a vzdeldvani (Strategy for an inclusive approach in upbringing
and education), adopted by the Government of the Slovak Republic on 8 December 2021, p. 6. Available at:
https://www.slov-lex.sk/legislativhe-procesy/SK/LP/2021/659.

182 Schools Act, 245/2008, Section 2(s). However, the act does not define in more detail what such integration
would mean.

183 Act on Higher Education, 131/2002, Section 55.

184 Plan obnovy a odolnosti Slovenska (Recovery and Resilience Plan of Slovakia) adopted by the Council of the
EU on 13 July 2021, p. 245. Available at: https://www.planobnovy.sk/kompletny-plan-obnovy/.

185 The proposed definition in the August 2022 amendment was ‘school segregation is an act or omission of an
act which has the direct effect of or indirectly results in unjustified spatial, organisational or physical
exclusion or separation from other children, pupils or pupils in education and training or to less favourable
education or less favourable education’.

186 Details of this legislative process, including the legislative proposal and comments of the Slovak National
Centre for Human Rights and the Office of the Public Defender of Rights are available in Slovak at the state
legislative portal Slov-lex: https://www.slov-lex.sk/legislativhe-procesy/SK/LP/2022/502. The Slovak
National Centre for Human Rights also expressed its reservations about the definition of segregation
proposed by the Ministry of Education in August 2022 in its recent publication from 2022, ‘Segregation of
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Rights, leading strategic court action on school segregation of Roma children in Slovakia.8”
As of 1 January 2023, no other legislative amendment containing a definition of segregation
had been proposed in Slovakia. In the opinion of the author of this report: 1./ the Ministry
of Education’s initiative to introduce the proposed definition of segregation to the School
Act was non-conceptual as it has to be essentially included in the Anti-discrimination Act
as a form of discrimination, and also the proposed wording of the definition was
problematic. 2./ the adoption of the definition in domestic legal order is not necessary for
overall effective prevention of segregation of Roma children, and the adoption of a
definition with potentially problematic wording can even be counterproductive for overall
access to justice and desegregation efforts as such, which must focus in particular on the
implementation of complex desegregation plans on local and regional levels, containing a
wide range of targeted desegregation measures.

The current Slovak Government, in line with its programme declaration, in December 2021
adopted the Strategy for an inclusive approach in upbringing and education'®® as a key
Government framework document, which sets out the direction of strategic public policies
to bring about change in the education of children, pupils and students towards inclusive
education by 2030. 8 On 1 June 2022, the Slovak Government adopted the first action
plan under this Strategy, setting out particular tasks and activities for its implementation
in the period 2022-2024.19°

However, in general, it can now be said that the way in which the system of education has
been designed so far (not only in terms of legislation but also in terms of the everyday
practice) perpetuates the exclusion of pupils from minorities and pupils with disabilities
from mainstream education.'®® They are often placed in segregated special schools or
classes.

The case law targeting discrimination against pupils with disabilities is limited and only a
few cases have been decided by Slovak courts. An important case decided by the Supreme
Court in 2015 concerns the right to inclusive education of children with disabilities.!®? The
claimant was a female child with an intellectual disability and a hearing impairment who
was refused enrolment at a mainstream primary school. More information on this case can
be found in the previous country report on Slovakia. 193

education - analysis of knowledge’, pp. 15-16. The Centre specifically did not find it appropriate that the
School Act, as a legislation in the field of education, would establish a new form of discrimination without
this being directly reflected in the Anti-discrimination Act. Available at: https://www.snslp.sk/wp-
content/uploads/Analyza-segregacia-vo-vzdelavani-2.pdf.

187 Comments of the Center for Civil and Human Rights are available in Slovak at: https://poradna-
prava.sk/wp-content/uploads/2022/09/Pripomnienky-k-navrhu-novely-skolskeho-zakona definicia-
segregacie.pdf.

188 Stratégia inkluzivneho pristupu vo vychove a vzdelavani (Strategy for an inclusive approach in upbringing
and education), adopted by the Government of the Slovak Republic on 8 December 2021.

189 The strategy consists of six priority areas for the development of an inclusive approach in education:
inclusive education and supportive measures, counselling system in education, desegregation in upbringing
and education, removing barriers in the school environment, training and education for pedagogical and
professional staff and de-stigmatisation. Each of these areas sets out a range of strategic goals.

190 Resolution of the Slovak Government No. 373/2002 on the first action plan for the implementation of the
Strategy for an inclusive approach in upbringing and education for 2022-2024. Adopted on 1 June 2022.
Available at: https://rokovania.gov.sk/RVL/Resolution/20161/1.

191 For details about shortcomings concerning the education of children with disabilities in Slovakia see:
Coalition of Slovakian NGOs (2019), Implementation of the United Nations Convention on the Rights of
Persons with Disabilities in Slovakia, alternative report of coalition of domestic NGOs promoting the rights of
persons with disabilities submitted to the UN Committee on the Rights of Persons with Disabilities. Available
at:
https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCRPD%?2fIC
S%2fSVK%2f35652&Lang=en.

192 judgment of the Supreme Court of the Slovak Republic, No. 7S20/83/2014, 24 September 2015.

193 Durbakova, V. (2022), Country report: Non-discrimination - Transposition and implementation at national
level of Council Directives 2000/43 and 2000/78 - Slovakia, European Commission, European network of
legal experts in gender equality and non-discrimination, p. 46. Available at:
https://www.equalitylaw.eu/downloads/5805-slovakia-country-report-non-discrimination-2022-1-51-mb.
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Another important case decided by a domestic court was a case of discrimination against
a child in preschool education on the ground of disability. The child, who has been
diagnosed with a behavioural disorder, was not enrolled in a kindergarten because the
director claimed that the kindergarten was not able to provide education for children with
special educational needs. The district court confirmed discrimination against the child,
ordering the school to apologise and to financially compensate the complainant!®4

a) Trends and patterns regarding Roma pupils

In Slovakia, there are specific legal and societal trends and patterns existing in education
regarding Roma pupils, such as segregation. The concept of segregation is not defined by
law, but according to the basic principles in the Schools Act, such segregation is prohibited.

The segregation of Roma children in education is a very widespread problem, which has
already been documented in many reports by national and international NGOs.!°> Both key
independent human rights institutions - the Slovak National Centre for Human Rights (the
equality body) and the Office of the Public Defender of Rights have continued to raise this
on-going problem and the need for Government authorities to address it effectively.®® In
addition, segregation of Roma children continues to be a matter of concern for international
human rights bodies monitoring the implementation of human rights treaties by the Slovak
Government.1%’

In November 2022, the Office of the Roma Plenipotentiary for Roma Communities released
an analytic report that presents selected outputs from the second EU SILC_MRK survey
which took place in autumn 2020. The report provides a comprehensive overview of the
living conditions of marginalised Roma communities in Slovakia, and its findings concerning
the education of Roma children confirms the on-going pervasive inequalities that exist in
this area. In particular, 17 % of children from the marginalised communities aged from 6
to 15 years were in special education. Compared with the overall population, the proportion
is roughly three times higher. The formation of purely Roma classes also occurs widely in
mainstream education. Almost half (47 %) of children from the marginalised communities
aged from 6 to 15 in mainstream education have only Roma classmates, while 32 % of
children attend a school with exclusively Roma pupils.®® The collection of data within the
EU SILC_MRK survey was supported by the European Union Agency for Fundamental Rights
(FRA), which in 2020 launched a survey on Roma in eight EU Member States (Croatia,

194 Decision of the District Court in Zilina, No. 7C/83/2019-159, 27 July 2020.

195 See e.g. Center for Civil and Human Rights (2022), Submission to the UN Committee on the Elimination of
Racial Discrimination concerning Slovakia, pp. 7-8, available at: https://poradna-prava.sk/wp-
content/uploads/2022/07/NGO-submission-for-CERD-concerning-Slovakia-NGO-Poradna-July-2022.pdf.
Amnesty International, European Roma Rights Centre (2017), A Lesson in Discrimination: Segregation of
Romani Children in Primary Education in Slovakia, available at:
https://www.amnesty.org/en/documents/eur72/5640/2017/en/.

19 pyblic Defender of Rights, Sprava o ¢innosti Verejného ochrancu prav za obdobie roka 2021 (Report on the
activity of Public Defender of Rights for 2021), February 2022, pp. 3-16. Available at:
https://vop.gov.sk/wp-content/uploads/2022/03/VOP_VS21 SK Digital-2.pdf. Observations of the Slovak
National Centre for Human Rights in relation to the thirteenth periodic report of Slovakia to the Committee
on the Elimination of Racial Discrimination. Bratislava: Slovenské narodné stredisko pre ludské prava, 2022.
Available at: https://www.snslp.sk/wp-content/uploads/CERD submission SNCHR final.pdf; Slovak
National Centre for Human Rights (2022) Segregécia vo vzdelavani — analyza znamych poznatkov
(Segregation of education — analysis of knowledge),available at: https://www.snslp.sk/wp-
content/uploads/Analyza-segregacia-vo-vzdelavani-2.pdf.

197 The UN Commmitee on the Elimination of Racial Discrimination (CERD), in its recent concluding
observations to Slovakia from September 2022, expressed its concern over ‘the persistent, widespread and
systemic discrimination and segregation affecting Roma children in the education system.’
CERD/C/SVK/CO/13, para. 32. See also: Fifth Opinion on the Slovak Republic of the Advisory Committee on
the Framework Convention for the Protection of National Minorities from February 2022, para. 205-224.

198 Office of the Roma Plenipotentiary for Roma Communities (2022), Prijmy a zivotné podmienky v
marginalizovanych romskych komunitdch: Vybrané ukazovatele zo zistovania EU SILC_MRK 2020 (Income
and living conditions in marginalised Roma communities: Selected indicators from the survey), pp. 9: main
findings in English. Available at:
https://www.romovia.vlada.gov.sk/site/assets/files/1561/analyticka sprava eu silc mrk 2020 elektronick
a_final.pdf?csrt=7830548095596483054.
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Czechia, Greece, Hungary, Italy, Portugal, Romania and Spain) and two accession
countries (North Macedonia and Serbia). Data from the referred EU SILC_MRK survey in
Slovakia are comparable with FRA data the other countries. In this context, the FRA report
published in October 2022 describes on-going discrimination against Roma children and
the magnitude of this problem through a comparative perspective with other countries with
a sizeable Roma population. It shows that Slovakia has the highest percentage of children
who attend school where all or most children are Roma (65 %) and that this proportion
had even increased in comparison with comparable FRA survey data concerning Slovakia
from 2016 (60 %).1%°

As a result of on-going discrimination against Roma children in special and mainstream
education systems, Slovakia faces infringement proceedings by the European Commission
for violating the EU Racial Equality Directive. In 2022, the infringement proceedings were
still pending. The segregation of Roma children was recognised in a range of Government
strategies or plans adopted in 2021 and 2022, which acknowledge this problem in its full
systemic extent and contain Government commitments to address it in the forthcoming
years (see the Strategy for equality, inclusion and participation of Roma to 2030 and its
action plans for the period 2022-2024, the Strategy of inclusive approach in upbringing
and education, and the Recovery and Resilience Plan of Slovakia).?%

Misdiagnosis and placement of Roma children in 'special’ schools.

One form of segregation of Roma children in education is their placement in ‘special classes’
or ‘special schools’. The legal provisions listed in the section above on educating pupils
with disabilities and with a health disadvantage in special schools or special classes are
also often relied upon when placing Roma pupils in these schools or classes. This happens
after misdiagnosing Roma children with intellectual disabilities (in Slovak, the term *‘mental
disability’ is used).

Under Section 29(11) of the Schools Act, primary schools may, after obtaining approval
from the school founder, establish a ‘specialised class’ for the education of those pupils
who are 'not likely to successfully manage the content of education in the corresponding
year, in order to compensate them for the lacking content of education’. Pursuant to this
provision, the decision to place a pupil in the specialised class is taken by the school
director upon a proposal from the class teacher, following consultation with an educational
counsellor, and after informed consent from a legal representative of the pupil has been
obtained. The placement in a specialised class can only last for the period of unavoidable
need and it cannot exceed one school year. Specialised classes can be only established for
a minimum of four and a maximum of eight pupils. In the event that the number of pupils
is lower than four, the specialised class is cancelled.

The Schools Act stipulates that ‘a child or a pupil whose educational needs stem exclusively
from their development in a socially disadvantaged environment cannot be placed in
special schools or special classes’ (meaning special schools or special classes for children
with disabilities or a health disadvantage - see the previous section),?°! and the education
of children from socially disadvantaged environments must be pursued through ‘individual

199 European Union Agency for Fundamental Rights (2022), Roma in 10 European countries: Main results,
p. 40. Available at: https://fra.europa.eu/en/publication/2022/roma-survey-findings.

200 Stratégia rovnosti inklizie a participacie Romov do roku 2030 (The Strategy for equality, inclusion and
participation of Roma to 2030) adopted by the Government of the Slovak Republic on 7 April 2021, available
at: https://rokovania.gov.sk/RVL/Material/25860/1; Akcné plany k stratégii rovnosti, inkl(zie a particpacie
Rémov do roku 2030 (Action plans under the Strategy for equality, inclusion and participation of Roma to
2030), adopted by the Government of the Slovak Republic on 6 April 2022, available at:
https://rokovania.gov.sk/RVL/Resolution?NegotiationID=1202; Stratégia inkluzivneho pristupu vo vychove
a vzdelavani (Strategy for an inclusive approach in upbringing and education), adopted by the Government
of the Slovak Republic on 8 December 2021, Plan obnovy a odolnosti Slovenska (Recovery and resilience
plan of Slovakia) adopted by the Council of the EU on 13 July 2021, available at:
https://www.planobnovy.sk/kompletny-plan-obnovy/.

201 Schools Act, 245/2008, Section 107(2).
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conditions’, meaning the adjustments of the organisation of education on the one hand
and the environment in which education is taking place on the other, as well as the use of
special methods and forms of education.??? Children from socially disadvantaged
backgrounds are to be placed into classes ‘together with other children or pupils’. This rule,
however, does not apply to cases of placing pupils in a ‘specialised class’ pursuant to
Section 29(11).203

In summary, Slovakian domestic legislation still retains the concept of a child unable to
meet the demands of the system, instead of pursuing the concept of adjusting the system
to meet the different needs of different children. Furthermore, the main problem, which is
the misdiagnosis and stigmatisation of Roma children as ‘mentally disabled” and
subsequently placing them in ‘special’ classes/schools, still persists, as do other forms of
segregation of Roma children in education (see below for more detail). The Government
strategies listed above, and the recovery and resilience plan reflect this problem and are
intended to address it in a complex manner through a broad range of measures addressing
school desegregation and introducing inclusive education. The recovery and resilience plan
particularly declares the ambition to eliminate excessive enrolment of Roma pupils in the
special education stream as well as their segregation in mainstream education through
legislative amendments, monitoring and funding schemas. 2%4

Particularly relevant and comprehensive in this area remains the quantitative data drawn
from research conducted by the Ministry of Finance, which shows that Roma children from
marginalised communities remain severely overrepresented in the special education
system.20>

In recent years, the Research Institute for Child Psychology and Psychopathology operating
under the Ministry of Education has been working on exploring a new approach to
diagnostics, which would not lead to selecting children for different types of schools, but
would define the strengths and weaknesses of each child for the needs of education in an
inclusive environment. In this regard, it has developed and published standards on
diagnosis of school capabilities of children from marginalised Roma communities.2°® Based
on publicly available information, these standards had not been approved by the Ministry
of Education as of 1 January 2023.2%7

In 2021-2022, some legislative amendments were introduced in Slovakia to address the
misdiagnosis of marginalised Roma children leading to their overrepresentation in the
special education system for children with mental disabilities. The amendments became
effective from 1 January 2023.208

202 Schools Act, 245/2008, Section 107(1).

203 Schools Act, 245/2008, Section 107(3).

204 Plan obnovy a odolnosti Slovenska (Recovery and resilience plan of Slovakia) adopted by the Council of the
EU on 13 July 2021, pp. 18-19.

205 Ministry of Education, Science, Research and Sport of the Slovak Republic, Revizia vydavkov na skupiny
ohrozené chudobou a socialnym vylucenim: PriebeZna sprava (Revision of expenses for groups threatened
by poverty and social exclusion: Interim report), January 2019, p. 21, available at:
https://www.minedu.sk/data/att/14208.pdf.

206 Odborné postupy v pedagogickej a poradenskej praxi - Skolskéa spdsobilost dietata z marginalizovanej
romskej komunity (Professional procedures in pedagogical and counselling practice - School competence of
the child from a marginalised Roma community). May 2021. Available at: https://vudpap.sk/wp-
content/uploads/2022/06/Skolska-sposobilost-dietata-z-marginalizovanej-romskej-komunity.pdf. Other
professional standards and procedures developed by VUDPaP are available at:
https://vudpap.sk/x/projekty/standardy/tvorba-standardov/odborne-postupy-a-skusenosti-mdp/odborne-
postupy/.

207 See the media statement of the former Minster of Education on this matter from February 2023,
https://www.skolskyportal.sk/legislativa/grohling-z-novely-skolskeho-zakona-vypadla-definicia-segregacie.

208 Amendment of School Act by Act No. 415/2021 Coll of Laws adopted on 20 October 2021 with relevant
provisions effective from 1 January 2023. Decree on counselling and prevention facilities 24/2022 Coll. Of
Laws. Government. Regulation No. 489/2022 Coll. Of Law, which amended the regulation No. 630/2008
Coll. of Laws on laying down the details of the breakdown of funds from the state budget for schools and
school establishments. This regulation was amended specifically by Article 8a which sets up the procedure
for calculating the amount of funding for counselling and prevention facilities.
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The given amendments specifically reform the counselling and prevention facilities
responsible for school diagnostics. The adoption of the given amendments should also be
seen in the context of the aforementioned activities of the Research Institute of Child
Psychology and Pathopsychology and newly developed standards on diagnosis of school
capabilities of children from marginalised Roma communities and the necessity of their
effective implementation in school practice. The Research Institute reportedly realised
these activities within the complex project supported from the European Social Fund.?%®

The action plans for the Strategy of equality, inclusion and participation of Roma for 2022-
2024, adopted by the Government in June 2022, contain a particular partial goal to
‘increase access of children from marginalised Roma communities to the main educational
stream by transforming the special stream of education’. This should be achieved by
securing objective and culturally sensitive diagnostics of their special educational needs.?!°
The State School Inspectorate highlighted that misdiagnosis leads to unauthorized
segregation of pupils into the stream of special education. Based on inspections of relevant
documentation for 2017-2020 in 40 % of cases, the objectivity of the diagnosis was
questioned and in almost 40 % of cases a rediagnosis of the child was ordered.?!!

School segregation, however, exists not only through the placing of Roma children in
special schools or classes. It very often happens within standard mainstream schools (for
example, segregated classes and floors, segregation within classes and segregated dining,
all of which are usually also of lower quality when compared to the education and
education-related benefits provided to non-Roma children).

This type of segregation also happens because school authorities are afraid, due to the
racial bias/hatred that is omnipresent in society, of losing non-Roma children and thereby
the subsidies from the state that are based on the numbers of children on school rolls. It
is also not unusual to find purely Roma schools.?'? In addition to the research already
referred to, carried out by the Office of the Roma Plenipotentiary for Roma communities
from November 2022 (EU SILC_MRK), the on-going segregation of Roma children in
standard mainstream schools and classes was comprehensibly mapped by quantitative
research by the Ministry of Finance.?'® By using the established research method of a
‘dissimilarity index’, the report explores the proportion of Roma children and children from
the majority in mainstream classes of primary schools. The results show that, particularly
in regions with a higher population of marginalised Roma, the placement of Roma children
in the first-grade classes in primary schools is highly disproportionate.?'*4 More information
on this research can be found in the previous country report on Slovakia.?'>

209 From June 2019, the Research Institute for Child Psychology and Psychopathology implemented the project
‘Standardisation of the system of counselling and prevention for inclusion and success in the labour market’.
Additional information is available at: NP Standardy » VUDPaP (vudpap.sk).

210 Akéné plany k stratégii rovnosti, inklizie a particpacie Rémov do roku 2030 (Action plans to the Strategy
for equality, inclusion and participation of Roma to 2030), adopted by the Government of the Slovak
Republic on 6 April 2022. Priority area education: partial goal 4., measure 4.3.

211 Gtate School Inspectorate (2021), ‘Misdiagnosis leads to unauthorised separation of pupils into the stream
of special education’, 22 June 2021, available at: https://www.ssi.sk/2021/06/22/nespravna-diagnostika-
vedie-k-neopravnenemu-vyclenovaniu-ziakov-do-prudu-specialneho-skolstva/.

212 For more information on the segregation of Roma children in education, see also Centre for Civil and Human
Rights (2019), Submission to the UN Committee on Economic, Social and Cultural Rights concerning
Slovakia, pp. 4-7. See also Rafael, V. (ed.); various authors (2011), (De)segregation of Roma pupils in
Slovak educational system: Questions and answers, Bratislava, Nadacia otvorenej spolo¢nosti, available at:
https://eduroma.sk/docs/odpovede-na-otazky-desegregacie.pdf.

213 Ministry of Finance of the Slovak Republic (2019), Revizia vydavkov na skupiny ohrozené chudobou a
socidlnym vylicenim: PriebeZna sprava (Revision of expenses for groups threatened by poverty and social
exclusion: Interim report), January 2019, pp. 42-58, available at:
https://www.minedu.sk/data/att/14208.pdf.

214 Ministry of Finance of the Slovak Republic d(2019), Revizia vydavkov na skupiny ohrozené chudobou a
socidglnym vylicenim: PriebeZna sprava (Revision of expenses for groups threatened by poverty and social
exclusion: Interim report), January 2019, pp. 42-48, available at:
https://www.minedu.sk/data/att/14208.pdf.

215 Durbakova, V. (2022), Country report: Non-discrimination - Transposition and implementation at national
level of Council Directives 2000/43 and 2000/78 - Slovakia, European Commission, European network of
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https://poradna-prava.sk/wp-content/uploads/2022/02/alternativna-sprava-vyboru-osn-pre-hospodarske-socialne-a-kulturne-prava-o-porusovani-prav-romskej-mensiny-na-slovensku-2.pdf
https://poradna-prava.sk/wp-content/uploads/2022/02/alternativna-sprava-vyboru-osn-pre-hospodarske-socialne-a-kulturne-prava-o-porusovani-prav-romskej-mensiny-na-slovensku-2.pdf
https://eduroma.sk/docs/odpovede-na-otazky-desegregacie.pdf
https://www.minedu.sk/data/att/14208.pdf
https://www.minedu.sk/data/att/14208.pdf
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The strategies discussed above, as well as the Recovery and resilience plan, include general
commitments for the prevention and elimination of segregation of Roma children in
educational process at all levels of the education system (while being interconnected in
this area). The support for school desegregation is one of the reforms of the Recovery and
resilience plan, which specifically includes the introduction of a definition of segregation
into legislation, monitoring of segregation, realisation of pilot projects for school
desegregation and financial support for the school founders to ensure transportation of
Roma children from marginalised communities to schools.?® The same general activities
are supposed to be key for the implementation of the Strategy for equality, inclusion and
participation of Roma to 2030 in the coming years. However, it should be noted, that the
previous relevant strategic Government documents, particularly the Strategy for
integration of Roma to 2020 and its related action plans, contained a range of declared
commitments and activities to address the desegregation of Roma children in education
and, according to the assessment of this report, their implementation has been largely
insufficient. It can therefore be questioned how effectively in practice the Government
authorities will implement all the new commitments declared in the adopted documents.

In recent years, the State School Inspectorate, as the administrative body responsible for
overseeing the quality of education in schools, has intensified its efforts to uncover the
practices of discrimination against Roma children in education. In the school year 2021-
22, the Inspectorate identified segregation of marginalised Roma children in mainstream
education as well as their discriminatory placement in special schools and classes. The
Main School Inspector, in summing up, stated in particular that the monitoring in the given
school year showed serious shortcomings, including segregation of pupils in the form of
teaching them in inappropriate premises, arbitrary assignment of pupils to special classes
or unqualified staff in special education facilities. She also stressed that the lack of sanction
mechanisms to protect children from poor-quality education causes regression in the
educational system.?!”

The act amending the Schools Act?!® introduced specific measures to improve the equal
access of Roma children to education. Notably, it introduced compulsory preschool
education for all children from the age of five, which had been promoted in recent years
by the Government’s Plenipotentiary for Roma Communities as a priority measure for his
office. The measure addresses the fact that only a third of Roma children from marginalised
communities attend kindergartens for at least a year. Further, the amendment also
removed from the legislation the possibility of creating zero-grade classes. In practice,
such classes were widely established by schools as preparatory classes for children who
were not expected to be able to absorb the standard curriculum as a result of their social
and linguistic environment. The year of compulsory kindergarten is supposed to prepare
Roma children from marginalised environments to start attending a primary school directly
in the first grade, together with the other children. The Supreme Audit Office of the Slovak
Republic, based on its monitoring of this area, concluded that municipalities face a range
of problems in securing the availability of preschool education, which include insufficient
capacity of kindergartens, their problematic financing, lack of inclusive workers as well as
long distances to kindergartens for socially disadvantaged families who also have problems
with various formal and informal fees.?!® The Government intends to increase the capacities

legal experts in gender equality and non-discrimination, pp. 49-50. Available at:
https://www.equalitylaw.eu/downloads/5805-slovakia-country-report-non-discrimination-2022-1-51-mb.

216 Recovery and Resilience Plan of Slovakia, Component 6: accessibility, development and quality of inclusive
education at all levels, Reform 5: Support for school desegregation.

217 State School Inspectorate (2022), Sprava o Urovni vychovy a vzdeldvania v skolach a skolskych
zariadeniach v skolskom roku 2021/2022 (Report on the state and level of education in schools and the
school facilities in the school year 2021/2022), introductory comments of the Main School Inspector, p. 5,
available at: https://www.ssi.sk/wp-content/uploads/2022/12/sprava 2022.pdf.

218 Act No. 209/2019 amending the Act No. 245/2008 on Education (Schools Act).

219 sypreme Audit Office (Najvysi kontroly Urad) (2022), Sprdva o vysledku kontroly 2021: Dostupnost
predprimdarneho vzdeldvania pre deti zo socidlne znevyhoodneného prostredia na urovni obci (Report on the
results of the inspection 2021: Availability of preschool education for socially disadvantaged children on the
level of municipalities), available at: https://www.nku.gov.sk/documents/10157/265201/96782-0-110.pdf.
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of kindergartens by investment from the Recovery and resilience plan.??° In the author’s
opinion, the positive impacts of these measures may be limited in school practice if not
accompanied by the introduction of systemic measures promoting inclusive education in
primary schools in the forthcoming years.

Segregation of Roma children in Roma-only schools built near Roma marginalised
communities.

Furthermore, the Government in previous years continued to ignore other practices of
segregation of Roma children in education that exist in Slovakia, including ‘container
schools’ - schools of a lighter building structure that are relatively easy and fast to build.
These schools have been built in segregated Roma settlements especially in localities where
the capacities of the existing schools do not meet the educational needs of the child
population and where public money is used for the school’s construction.??! In 2015, the
NGO the Center for Civil and Human Rights even responded to this approach by launching
a strategic actio popularis claim against the state and one of the municipalities where such
school was built, and in December 2022 the Supreme Court of the Slovak Republic
confirmed its discriminatory nature against Roma children. 222The Recovery and resilience
plan aims to address this problem and includes investment to expand the capacity of
schools where the number of pupils exceeds the capacity, and schools with a two-shift
operation, with the emphasis on schools attended by a large number of marginalised
children. The plan describes this investment in the context of declared desegregation
efforts, stating that it will enable the redistribution of pupils in segregated areas into newly
created classes. However, in the author’s opinion, there are significant risks that the
Government authorities and the municipalities in practice - due to the overall complexity
and public opposition to desegregation efforts in this area - may narrow their goals and
simply resort to solving the lack of school capacities by expanding close to marginalised
Roma communities without addressing school segregation.

Segregation of Roma children in the secondary education system - external branches of
vocational schools

Another existing practice is that of establishing external branches to vocational schools
that are already a part of the official secondary education system (known as vocational
education and training - VET - schools). Many of these external branches are placed very
close to segregated Roma settlements.??3 Apart from the geographical and ethnic
segregation, the problem is that such schools offer courses/programmes with very low
employability prospects (and some of them only last for two years), which often perpetuate
gender stereotypes and stereotypes about the Roma (for example, one of the courses,
called ‘practical woman’, is aimed at teaching, among other things, ‘the basics of hygiene’,
‘keeping and maintaining a household’, ‘basic principles of household economy’, ‘correct
ways of storing and processing foodstuffs and preparing meals’, ‘correct upbringing and
caring for children’, etc.), and are generally of very poor quality.??* The Strategy for the

220 The Recovery and resilience plan of Slovakia, Component 6.

221 The project of container schools introduced by the Government in 2013 was also criticised by Amnesty

International in its article from March 2015 based on results of its field monitoring, available at:

https://www.amnesty.org/en/latest/news/2015/03/slovakia-segretation-of-roma-schoolchildren-worsens/.

The Center for Civil and Human Rights is litigating a case against this type of school segregation, by an actio

popularis, decided by the District Court Bratislava III, No 11 C 351/2015, on 6 October 2016.

Decision of the Supreme Court of the Slovak Republic from 15 December 2022, No. 5Cdo/102/2020. The

decision was delivered to the claimant on 3 February 2023 after the cut-off date for this report.

223 For details about the policy and its implementation, see Balazova, Z. (2015), Elokované pracoviska
strednych odbornych skél pri marginalizovanych romskych komunitach: Cesta k zacleneniu alebo vyluceniu
rémskej mladeze? (Allocated Branches Of Secondary Trade Schools Situated Near Marginalised Romani
Communities: A path toward inclusion or exclusion of Romani youth?), CVEK - Centrum pre vyskum etnicity
a kultary, available at: http://cvek.sk/publikacie/.

224 Balazova, Z. (2015), Elokované pracoviska strednych odbornych skél pri marginalizovanych rémskych
komunitach: Cesta k zacleneniu alebo vyluceniu rémskej mladeZe? (Allocated Branches Of Secondary Trade
Schools Situated Near Marginalised Romani Communities: A path toward inclusion or exclusion of Romani
youth?), CVEK, pp. 62-64.

22

N
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equality, inclusion and participation of Roma to 2030 acknowledges this problem and plans
to address it. In particular, it points to the low quality of education in these external
branches that in some cases contribute to segregation of Roma children and demotivates
them from attending the other schools with children from the majority. In the school year
2021-22, the State School Inspectorate monitored in particular the quality of education in
these vocational schools, including their external branches, and concluded that: 1./ more
than half of the children educated in these schools come from low-stimulation backgrounds,
suggesting a degree of segregation based on the socio-economic background of the pupils.
2./ The majority of these schools do not ensure a sufficient level of expertise in the teaching
of general education, especially in the external branches.??> There is a lack of basic
classroom space and material and technical equipment for teaching of practical training at
some of these schools. Moreover, there were even monitored vocational schools operating
without being included in the official school network.226

Access to education during COVID-19

In 2022, the COVID-19 pandemic did not significantly restrain in-person education in
primary schools, since the restrictions did not cover whole areas and essentially resulted
only from epidemiological situations in individual schools. However, in 2020-2021, due to
the pandemic, education in schools was interrupted for significant periods and the use of
remote forms of education had a disproportionate impact on socially disadvantaged
children and particularly on marginalised Roma children, since many of them lacked the
necessary technology, such as computers and access to the internet, and were widely
excluded from the remote educational process.??’The Ministry of Education did not respond
to this issue effectively.??8

Case law of domestic courts

The first landmark case on the class-level segregation of Roma children in education in
Slovakia was decided by the District Court in PreSov in December 2011 and confirmed by
the Regional Court in PresSov in October 2012, based on the actio popularis lawsuit filed by
the NGO Center for Civil and Human Rights. The courts decided that the education of Roma
children in separate mainstream classes amounts to racial discrimination and undermines
the human dignity of segregated Roma children. 22°

On 15 December 2022, the Supreme Court of the Slovak Republic decided another
landmark case on the segregation of Roma children in Roma-only schools. The Court ruled
based on the actio popularis claim brought by the NGO the Center for Civil and Human
Rights in 2015. The Supreme Court reversed the decisions of the lower courts?3° and ruled
that the defendant town of Stard Lubovna and the state, represented by the Ministry of
Education, had violated the principle of equal treatment by failing to take sufficient
preventive measures to protect against discrimination and to eliminate discrimination

225 The external branches are established by a central school and operate as its affiliate branches closed to the
marginalised Roma communities. They do not have the character of temporary mobile classrooms.

226 The State School Inspectorate (2022), Sprava o urovni vychovy a vzdeldvania v skolach a Skolskych
zariadeniach v Skolskom roku 2021/2022 (Report on the state and level of education in schools and the
school facilities in the school year 2021/2022), p. 12-13.

227 The Institute of Educational Policy working under the Ministry of Education found that 7.5 % of pupils were
completely excluded from remote forms of education in the spring of 2020 and the most critical situation
was in schools with high percentage of socially disadvantaged children and special schools for the
education children with disabilities. Main findings of the research available at:
https://www.minedu.sk/data/att/17338.pdf.

228 Center for Civil and Human Rights (2022), Submission to the UN Committee on the Elimination of Racial
Discrimination concerning Slovakia, pp. 11-12.

229 The English translation of the decisions of the first and second instance courts is available online at
https://www.poradna-prava.sk/en/documents/?type=decisions.

230 Decision of the Regional Court in Bratislava in the case brought by the NGO Center for Civil and Human
Rights against the State represented by the Ministry of Education and the city of Stara Luboviia from
29 April 2020. No. 4Co/260/2017 - 441 confirming the Decision of the District Court Bratislava III from
6 2016. No. 11C/351/2015-387.
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against Roma children at the Podsadek Primary School in Stara Lubovna based on their
ethnic origin. This school for a long time was attended solely by socially disadvantaged
Roma children from the nearby marginalised Roma community. In 2015, the municipality
in question and the state - instead of adopting remedial measures to eliminate segregation
- expanded the capacity of this primary school by adding a new modular building. The
Supreme Court ruled that the education of Roma children in an ethnically homogeneous
Roma-only school close to the local marginalised Roma community constitutes
discrimination against them on the basis of ethnicity.23! It specifically recognised that the
state institutions are responsible also for the segregation, which arose spontaneously (de
facto) and not with the intention of separating Roma children from majority children and
stressed their positive legal obligation to remove and prevent such segregation. The
judgment of the Supreme Court of the Slovak Repubilic is final in the part that found that
there was segregation at the Podsadek primary school in Stard Lubovna. The lower courts
are bound by its legal opinion and will decide only on the obligation to introduce and
implement a desegregation plan. It is the first judgment of the Supreme Court addressing
the systemic and widespread issue of segregation of Roma children in education (for more
details on this case, see section 12.2. of this report).

Currently, other actio popularis claims addressing different forms of segregation of Roma
children in education are pending before Slovak Supreme Court after being dismissed by
the lower courts. Both were initiated by the NGO the Center for Civil and Human Rights.
The first addresses the segregation of Roma children in segregated mainstream Roma-only
schools, as does the case referred to above, decided by the Supreme Court in December
2022.232 The second case challenges the decision of a regional school office that has
organised a local school district in a way that concentrates Roma children in one school,
instead of supporting their integration in other local schools.?33

In addition, there is another case decided by domestic courts that specifically addresses
the illegal placement of Roma children in the special educational system. The Presov
District Court, as a first instance court, upheld the lawsuit to a substantial extent.?3* It
ruled that the defendant Centre for Special Pedagogical Counselling in PreSov and the
primary school had discriminated against Roma children in education on the ground of their
Roma ethnicity. In 2022, the case was pending before the appellate regional court in
Presov.

3.2.8 Access to and supply of goods and services that are available to the public
(Article 3(1)(h) Directive 2000/43)

In Slovakia, national legislation in principle prohibits discrimination in access to and the
supply of goods and services as formulated in the Racial Equality Directive, although
judicial interpretation is required regarding goods and services provided on the basis of
legislation/regulations other than laws (in practice, this would be mainly the case of public
services provided by municipalities and self-governing regions). The national legislation in
this area does not cover the protection from discrimination in access to goods/services that
are provided by natural persons, who are not entrepreneurs. Gender identity/expression
and sex characteristics are not specifically covered in national legislation.

231 Decision of the Supreme Court of Slovak Republic, No. Cdo/102/2020. The decision was delivered to the
claimant on 3 February 2023 after the cut-off date for this report.

232 Decision of the Regional Court in Bratislava, No. 10Co/84/2020, 27 October 2021, in a case brought by the
NGO Center for Civil and Human Rights against the state represented by the Ministry of Education
confirming the decision of the Presov District Court from 6 February 2020, No. 21C/698/2015.

233 Decision of the Presov Regional Court from 20 August 2020 in case brought by the NGO Center for Civil and
Human Rights against the state represented by the Ministry of Education and the district office in Presov,
No. 16 Co/21/2019 - 483 confirming the Decision of the Presov District Court, No. 29C14/2016 - 411,

27 February 2019.
234 Decision of the PreSov District Court, No. 15C/14/2016-557, 24 November 2021.
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Sections 5(1) and 5(2)(d) of the Anti-discrimination Act prohibit discrimination on all the
grounds contained in the Anti-discrimination Act (see section 2.1 above) in conjunction
with special laws in the area of access to and provision of ‘goods and services including
housing which are provided to the public by legal entities and natural persons [who are]
entrepreneurs’. The formulation ‘in conjunction with special laws’ is very problematic, since
it may potentially exclude goods and services provided on the basis of legal acts of lower
legal force than laws (e.g. governmental regulations or ordinances of ministries) or
generally binding regulations of municipalities or self-governing regions (see section 3.2.7
above for more details). However, such discriminatory legal acts can be challenged in
administrative proceedings before the Slovak Trade Inspectorate, as well as before the
various prosecution offices under their duty to review the legality of generally binding
regulations. In practice, the second option remains theoretical due to the lack of relevant
expertise, particularly among prosecutors.

a) Distinction between goods and services available publicly or privately

In Slovakia, national law distinguishes between goods and services that are available to
the public (e.g. in shops, restaurants and banks) and those that are only available privately
(e.g. those restricted to members of a private association).

The wording of Sections 5(1) and 5(2)(d) of the Anti-discrimination Act (see the
introductory text to this section, above) clearly shows that the application of the prohibition
of discrimination will be limited to the sale of goods and provision of services carried out
in public and targeted at the public. The provisions of the Anti-discrimination Act do not
apply to goods and services offered or provided on a private basis (e.g. providing or
offering goods to members of a private association, family etc).

3.2.9 Housing (Article 3(1)(h) Directive 2000/43)

In Slovakia, national legislation in principle prohibits discrimination in the area of housing
as formulated in the Racial Equality Directive, although judicial interpretation is required
regarding housing provided on the basis of legislation/regulations other than laws. This
prohibition does not apply to housing provided by natural persons, who are not
entrepreneurs. In practice, it may narrow the possibilities of challenging discrimination in
specific cases that have been documented in Slovakia, such as Roma people being denied
the opportunity to rent a flat or house by a natural person, who is the property owner.23%
Sections 5(1) and 5(2)(d) of the Anti-discrimination Act prohibit discrimination on all the
grounds contained in the Anti-discrimination Act (see section 2.1 above) in conjunction
with special laws existing in the area of access to and provision of ‘goods and services
including housing which are provided to the public by legal entities and natural persons
[who are] entrepreneurs’. Gender identity/expression and sex characteristics are not
specifically covered in national legislation.

The act does not provide any definition of *housing’.

What is problematic is the link to ‘special laws’, which must contain the right to
housing/associated rights in order to be able to be invoked in cases of breaches of the
equal treatment principles (in connection to housing). This may hinder the rights stemming
from the directives being invoked in cases when the right to housing and related rights
would be regulated under types of generally binding legal acts other than laws (such as

235 Recent monitoring findings confirm that difficulties experienced by Roma in renting or buying an apartment
due to opposition from members of the majority population continue to exist. See Center for Civil and
Human Rights, Minority Rights Group Europe and EPEKA Slovenia, Equality and justice on the sidelines:
Comparative report on discrimination against Roma and their access to justice in Slovakia and Slovenia,
November 2022, p. 7, available at: https://poradna-prava.sk/en/publications/equality-and-justice-on-the-
sidelines-comparative-report-on-discrimination-against-roma-and-their-access-to-justice-in-slovakia-and-

slovenia/.
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governmental decrees, ministerial ordinances, generally binding ordinances of self-
governing bodies or municipalities etc; see also section 3.2.7).

a) Trends and patterns regarding housing segregation for Roma

In Slovakia, there are trends and patterns of housing segregation and discrimination
against the Roma.

The issue of Roma housing segregation has been increasing in scope and severity in recent
years and comprises various aspects.

The Office of the Plenipotentiary for Roma Communities in cooperation with the Institute
of Work and Family carried out data collection for the Atlas of Roma Communities 2019.23%
The data has been further interpreted in a publication released by the research team of
the former Plenipotentiary of Roma Communities, Abel Ravazs.?¥”

The Atlas contains data on 417 000 Roma living in 825 towns and villages, which amounts
to about 7.6 % of the total population of Slovakia. It corresponds with a general estimate
of 450 000 people of Roma origin in Slovakia (since not all Roma live in the municipalities
included in the Atlas). Within the municipalities included, the Atlas documented 300 000
Roma living in 1 102 concentrations.238 In particular, 56 000 Roma live in concentrations
outside towns/villages, 151 000 on the outskirts of towns/villages and 92 000 inside the
towns/villages. The remaining 117 000 Roma from the Atlas live among the majority
population. The Atlas sums up that two thirds of Roma in Slovakia live in concentrated
areas and the remaining one third is integrated among the majority population. However,
not all concentrations are segregated Roma settlements and this category also includes
municipalities with the Roma majority, ‘Roma neighbourhoods’ or ‘Roma streets’. The
Roma concentrations have significantly worse living conditions compared to the majority
population. Moreover, with the increasing distance of the concentration from the centre of
the town/village, the quality of housing, engineering networks, availability of services and
level of infrastructure decreases. The Atlas concludes that these factors fundamentally
negatively influence all aspects of the life of Roma communities and contribute to
perpetuating and deepening generational poverty.

The data from the Atlas further shows that two third of inhabitants of Roma communities
live legally, i.e. in flats or legally built family houses on settled land. The infrastructure of
housing in Roma communities is significantly worse compared to the majority population.
Only 64 % of the population of Roma communities have access to the water supply
network, (while 93 % from the majority population has such access). About 33 000 Roma
continue to draw water from non-standard, unsecured sources. Only 40 % of the
population of Roma communities uses sewerage (while 83 % from the majority in the same
municipalities use it). However, the Atlas notes that, in general, the situation in the
monitored areas has been gradually improving over the years.?3°

236 Available to download at: https://www.minv.sk/?atlas-romskych-komunit-2019.

237 Ravazs, A. Kovacz, L. Markovié, F. (2021), Atlas rémskych komunit 2019 (Atlas of Roma communities
2019), Bratislava, VEDA., available at: https://imb-bmi.org/wp-content/uploads/2021/03/atlas-romskych-
komunit-2019.pdf. The publication has spurred a media conflict with the designated Roma Plenipotentiary
who intended to officially publish interpretation of the data under the Office of the Plenipotentiary since the
Atlas was financed from EU funds. But reportedly given that the data processing has taken an excessively
long time, the former Plenipotentiary analysed the data and published their interpretation on their own.

238 The term ‘Concentration’ has been used in the previous Atlas of Roma Communities in Slovakia from 2013
and continues to be used also in the new Atlas 2019.

239 Ravazs, A. Kovacz, L. Markovi¢, F. (2021), Atlas rdmskych komunit 2019 (Atlas of Roma communities
2019), Bratislava, pp. 17-18. For an overview of ongoing issues concerning discrimination of Roma in
adequate access to housing see also European Roma Rights Centre (2021), Submission to the Special
Rapporteur on the Right to Adequate Housing to the General Assembly in 2021 and to the Human Rights
Council in 2021. Available at: http://www.errc.org/uploads/upload en/file/5307 filel submission-special-
rapporteur-april-2021.pdf.
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Data from the EU SILC_MRK survey of the Office of the Roma Plenipotentiary for Roma
communities conducted in autumn 2020, the results of which were published in
October 2022, is another source of complex information about the housing of Roma in
marginalised communities, including their social exclusion. In comparison with the Atlas of
Roma communities, which offers a global overview of housing conditions at the level of
concentrations, the EU SILC_MRK provides a perspective on individual households.?4? As
the Atlas does, it also provides data concerning the access to basic infrastructure. However,
it also shows the on-going inequalities of Roma living in marginalised communities in terms
of the material quality of their housing, expenses for their housing and risks of losing their
housing. The survey shows, for example, that almost half of persons living in marginalised
Roma communities (47 %) live in places with pollution, dirt or other environmental
problems. Within the overall population, this is 10 % of persons. Almost nine out of 10
(88 %) persons living in marginalised Roma communities live in households that are
considered overcrowded according to the Eurostat definition. Within the overall population,
30 % of people live in overcrowded households.?*!

The Slovak Constitution does not entrench the right to housing, and the Slovak Republic
opted out of the provision on the right to housing in the Revised European Social Charter?4?,

In recent years, the Government authorities have made efforts to address the issue of
illegal Roma settlements that are situated on private land. The national project to provide
assistance to municipalities of villages with Roma communities in solving the possibly
complex legal issues related to privately owned land on which the Roma communities live,
was introduced.?** During the first phase of the project implementation to 2019, 143
municipalities had joined this project and asked for the assistance.?** In August 2020, the
Ministry of the Interior opened a new call for proposals, which would draw on the
preliminary results of the national project and would be available specifically to
municipalities that had already joined the national project and made a certain amount of
progress in solving the issue of illegal Roma settlements in their territories. After four
evaluation rounds, in September 2021, the Ministry of the Interior closed the call due to
insufficient demand from the municipalities.?*> This indicates a possible lack of interest
among some municipalities to address this problem. The call was funded from the European
Social Fund.

The issue of illegal Roma settlements that are situated on private land remains an on-going
challenge for the Slovak Government. In the past, many Roma built their houses on state-
owned property. However, due to the processes of land privatisation and decentralisation
in the last three decades, from which Roma rarely benefitted, these lands became owned
by private persons or municipalities.?*® Due to not addressing the problem effectively over
previous years, Roma in Slovakia living in segregated settlements face an increased threat

240 Office of the Roma Plenipotentiary for Roma Communities (2022), Prijmy a Zivotné podmienky v
marginalizovanych rémskych komunitdch: Vybrané ukazovatele zo zistovania EU SILC_MRK 2020 (Income
and living conditions in marginalised Roma communities: Selected indicators from the survey), p. 70.

241 Office of the Roma Plenipotentiary for Roma Communities (2022), Prijmy a Zivotné podmienky v
marginalizovanych rémskych komunitdch: Vybrané ukazovatele zo zistovania EU SILC_MRK 2020 (Income
and living conditions in marginalised Roma communities: Selected indicators from the survey). pp. 70 - 79.
For overview of the main findings from this survey see its executive summary available in English, pp. 7-11.

242 In particular, Article 31(1), which sets out the commitment to take measures to support access to housing
at an appropriate level.

243 Additional information about this project is available at: https://www.minv.sk/?0znamenie-2.

244 Office of the Plenipotentiary for Roma Communities (2019), ‘Splnomocnenec pre rémske komunity hodnoti
rok 2018 ako Uspesny’ (Plenipotentiary for Roma communities evaluates the year 2018 as successful), press
release, 10 April 2019, available at: https://www.minv.sk/?tlacove-spravy&sprava=splnomocnenec-pre-
romske-komunity-hodnoti-rok-2018-ako-uspesny.

245 Announcement of the Ministry of the Interior from 10 August 2021. Available at:
https://www.minv.sk/?aktualne-informacie-10&sprava=0znam-o-termine-uzavretia-vyzvy-zameranej-na-
podporu-vysporiadania-majetkovopravnych-vztahov-k-pozemkom-v-obciach-s-mrk-postupom-jpu.

246 European Roma Rights Centre (2018), Written comments for the consideration of the Committee on
Economic, Social and Cultural Rights at its 62nd session concerning Slovakia, p.2. Available at: Treaty
bodies countries (ohchr.org).
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of forced eviction. Notably, decreasing the number of illegal Roma settlements in
marginalised communities is among the goals of the Strategy for equality, inclusion and
participation of Roma to 2030.247” The action plans under the Strategy for 2022-2024
include specific activities to continue with the national project (referred to above)
addressing the issue of illegal Roma settlements that are situated on private land until the
end of 2022, and from 2023 to introduce the same follow-up national project. In addition,
it proposes to introduce and implement additional demand-driven projects in this area
These projects are aimed in particular at supporting municipalities to legalise the unsettled
land under the Roma communities in accordance with the applicable domestic legislation,
and they propose two options for the planned legalisation: 1. Either through enabling Roma
residents to legalise the land under their houses they occupy or enable them to build a
house on the land they own. 2. Or the municipality may also acquire legal ownership of
these lands and will subsequently implement measures on them that will contribute to the
increased quality of housing conditions for members of marginalised communities (e.g. the
possibility of establishing access to utility networks).?*® All these initiatives are proposed
to be financed mostly from EU structural funds.?*°

Governments in Slovakia have been implementing housing development programmes by
means of which low-cost municipal rental apartments and technical infrastructure have
been funded, and these programmes have had some positive results (including increased
quality of life and school attendance). However, at the same time they have also
contributed to increasing segregation of Roma communities, because the new apartments
have not been built within municipalities but in distant localities, often with very poor
infrastructure. The construction quality of the newly built housing is also frequently very
poor and the housing is expensive to maintain.

Another problem is that municipalities and towns often develop their local planning policies
in @ manner that promotes ethnic segregation.

There are also structural barriers that contribute to the fact that regular standard social
housing is practically inaccessible to the Roma. The regular standard of social housing is
often conditioned by a requirement for employment (of at least one family member) or of
a minimum level of income. Roma people are much less likely to meet such requirements
than the non-Roma population.

The research of the Ministry of Finance raised ongoing issues in accessibility of housing for
vulnerable groups including marginalised Roma, stating that the offer of rental housing
with regulated rent in Slovakia is among the lowest in the EU and the rate of severe housing
deprivation in the at-risk-of-poverty population is significant and is deteriorating over time.
The research also pointed out that the high degree of independence of local government
in determining the conditions and process of allocating rented flats creates space for
discrimination and limited access for some vulnerable groups. While discussing the reasons
for this problem, the research states with references to other research data that even
though the municipalities declare their support for building rental housing, they generally
face barriers in this regard, particularly the lack of suitable land in their ownership where
rental housing could be built, considerable bureaucracy associated with applying for
support, as well as ambiguities regarding good practice in the procurement of rental

247 Stratégia rovnosti inkluzie a participacie Romov fo roku 2030 (Strategy for equality, inclusion and
participation of Roma to 2030), Priority area of housing, partial goal 1 of the Strategy.

248 The details of these projects are not specified in the action plans under the strategy for 2022-2022, but are
available on the website of the Ministry of Interior referring to the realisation of the particular project in this
area, which shall be continued further. Narodny projekt Podpora vysporiadania pravnych vztahov k
pozemkom v obciach s pritomnostou marginalizovanych rémskych komunit, Ministerstvo vnitra SR -
Eurdpske programy (minv.sk).

249 AkEné plany k stratégii rovnosti, inkl(zie a particpacie Romov do roku 2030 (Action plans to the Strategy for
equality, inclusion and participation of Roma to 2030), adopted by the Government of the Slovak Republic
on 6 April 2022. Priority area housing: partial goal 1.1. and related measures.
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housing, which leads to financial penalties in the event of a mistake.?*® The Government
in its programme declaration stated its ambition to support access to adequate housing for
all citizens,?>! which in May 2022 led to the adoption of the Act on state support for rented
accommodation.?>? This legislation aims to create an environment that allows the
construction of state-supported rental housing with regulated rents and a guarantee of
long-term housing. It is intended to address insufficient physical and affordable availability
of housing for broad groups of the population. More information on this legislation can be
found in chapter 3.2.6 of this report.

The Government Strategy for the equality, inclusion and participation of Roma to 2030
addresses the problem of residential segregation and set as one of its partial goals the
reduction of such segregation. The strategy also highlights other persisting inequalities in
housing between the majority population and marginalised Roma and aims to address
them.?>3 The action plans under the Strategy include partial goals to decrease residential
segregation of Roma and reduce the discrimination they experience in access to housing.
It includes in particular activities introducing rental housing projects to decrease residential
segregation in cooperation with municipalities; analysing possible approaches for
decreasing residential segregation; and mapping discrimination against Roma in respect of
rental housing. There is a responsibility on the municipalities, which will own and maintain
the rental housing; they can submit their projects for introducing it and receive a subsidy
for this. 254

So far, only one final case alleging discrimination in housing has been decided by national
courts where the decision has become final.?>> The case concerns moving Roma families
who previously lived in the centre of the town of Sabinov in commercially attractive houses
(mainly by virtue of their location) to social housing owned by the municipality in a new
location distant and isolated from the town boundary.

More information on this decision can be found in the previous country report on
Slovakia.?%

In January 2022, the KoSice District Court upheld the claim of nine complainants of Roma
ethnicity who claimed that they were forcibly evicted from their homes in KoSice (district
of Nizné Kapustniky) in 2012, under the pretext of waste removal by the city authorities.?>’
They claimed the violation of their right to dwelling, interference with their human dignity
and discrimination. The complainants were offered no alternative accommodation after
their homes were demolished, and as a result they became homeless. The Court ruled that
the City of KoSice, by the forced eviction of the complainants, 1./ unjustifiably interfered
with their human dignity and the right to privacy and 2./ committed their illegal
discrimination on the basis of their ethnicity. The Court specifically ruled that the
complainants had experienced discrimination in the form of harassment in the area of
providing public services as covered by the domestic Anti-discrimination Act. The Court

250 Ministry of Finance of the Slovak Republic (2019), Revizia vydavkov na skupiny ohrozené chudobou a
socialnym vylucenim: Zaverelna sprava (Revision of expenses for groups threatened by poverty and social
exclusion: Final report), March 2020, p. 159-167, Available at:
https://www.mfsr.sk/files/archiv/65/ReviziavydavkovnaohrozeneskupinyZSverziaFINAL3.pdf.

251 programme declaration of the Slovak Government for the years 2021-2024, p. 92.

252 Act No. 222/2002 on state support for rented accommodation adopted on 25 May 2022.

253 Stratégia rovnosti inkluzie a participacie Romov do roku 2030 (Strategy for equality, inclusion and
participation of Roma to 2030) adopted by the Government of the Slovak Republic on 7 April 2021, priority
area of housing.

254 Akéné plany k stratégii rovnosti, inkluzie a particpacie Romov do roku 2030 (Action plans to the Strategy for

equality, inclusion and participation of Roma to 2030), adopted by the Government of the Slovak Republic

on 6 April 2022. Priority area housing: partial goals 5.1, 6.1 and 62, and related measures.

Decision of the PreSov Regional Court, No. 13 Co 38/2017, 20 March 2018.

256 Durbakova, V. (2022), Country report: Non-discrimination — Transposition and implementation at national

level of Council Directives 2000/43 and 2000/78 - Slovakia, European Commission, European network of

legal experts in gender equality and non-discrimination, p. 59. Available at:
https://www.equalitylaw.eu/downloads/5805-slovakia-country-report-non-discrimination-2022-1-51-mb.

Decision of the District Court Kosice 1I, No. 15C/190/2014-650, 21 January 2022.

N

25

«a

25

N

56


https://www.mfsr.sk/files/archiv/65/ReviziavydavkovnaohrozeneskupinyZSverziaFINAL3.pdf
https://www.equalitylaw.eu/downloads/5805-slovakia-country-report-non-discrimination-2022-1-51-mb

Country report - Non-discrimination — Slovakia - 2023

ordered the defendants to grant each of the complainants financial compensation of
EUR 1 000. In the author’s opinion, the decision has broader importance for the prevention
of forced evictions in Slovakia (for more details on this case, see section 12.2 of this
report). According to the author of this report, this decision may have a broader positive
impact on the protection of housing rights for the Roma minority in Slovakia. It is arguably
the important decision in favour of Roma concerning the practice of forced evictions in the
country and it may be preventing municipalities from undertaking such arbitrary actions
without any legal grounds towards people in similar situations. The Court fully upheld the
claim of the claimants. In any case, the claim and the further decision did not address the
actual housing of the claimants, which is why there are doubts as to the effectiveness of
the remedies requested.

A particularly strategic decision in terms of preventing discrimination in the area of housing
for LGBTI+ persons in Slovakia is an administrative decision of the regional court in Zilina
from 31 October 2022 that ruled in favour of a gay man. The man was a citizen of Argentina
married to a male citizen of Slovakia under the Argentinian legislation, and Slovak
authorities refused to grant him permanent residence on the grounds that Slovakia does
not recognise same-sex unions. According to the Slovak Foreign Police, their marriage was
in violation of the Slovak Family Act. In the administrative lawsuit, the couple invoked the
European Convention for the Protection of Human Rights and Fundamental Freedoms,
which protects all forms of family cohabitation. The court confirmed that the rejection of
the application in this case constituted unjustified discrimination on the basis of sexual
orientation and a violation of the right to respect for private and family life and freedom of
residence, while relying on the ECtHR judgment in Taddeucci and McCall v. Italy and the
CJEU judgment in the Coman case.?*8 The case was not framed as an antidiscrimination
dispute based on the Anti-discrimination Act, but as an administrative claim that referred
also to the prohibition of discrimination as laid down by Article 14 of the European
Convention and Article 12(2) of the Constitution of the Slovak Republic. The decision is the
first on this matter in Slovakia and is final. More information on this decision can be found
in chapter 12.2 of this report.

258 Decision of the Regional Court in Zilina, No. 30S 168/2020, 31 October 2022.
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4 EXCEPTIONS

4.1 Genuine and determining occupational requirements (Article 4
Directive 2000/43, Article 4(1) Directive 2000/78)

In Slovakia, national legislation provides for an exception for genuine and determining
occupational requirements.

The Anti-discrimination Act defines genuine and determining occupational requirements in
Section 8(1), stipulating that

‘a treatment that is justified by the nature of occupational activities or by the
circumstances under which such activities are carried out, if the ground constitutes
a genuine and determining occupational requirement, shall not constitute
discrimination, provided that the objective is legitimate and the requirement is
proportionate.’

There is no explicit reference to which particular grounds this exception is applicable to,
although it can be assumed that it will apply to all the grounds mentioned in the Anti-
discrimination Act (see section 2.1 above). Nevertheless, there has not yet been any case
law on this matter and it will be interesting to see whether the courts will impose a strict
interpretation of the ‘grounds’ context that would follow from the wording of the act (‘on
the ground of”) or will apply the wording of the provisions of the directives (‘related to any
of the grounds ...").

4.2 Employers with an ethos based on religion or belief (Article 4(2)
Directive 2000/78)

In Slovakia, national law provides for an exception for employers with an ethos based on
religion or belief.

Section 8(2) of the Anti-discrimination Act stipulates that

‘in the case of registered churches, religious societies and other legal entities whose
activities are based on religion or belief, differences of treatment based on religion
or belief shall not constitute discrimination where they are related to employment by
or to carrying out activities for such organisations and where, by reason of the nature
of occupational activities or the context in which they are carried out, a person’s
religion or belief constitute a fundamental legitimate?>® and justified occupational
requirement.’

The current version of the Anti-discrimination Act does not contain any provision that would
explicitly entitle the above-defined organisations to require the individuals who are
employed by them or carry out activities for them to act in good faith and with loyalty to
the organisation’s ethos.

There is no case law on the issue.

Conflicts between the rights of organisations with an ethos based on religion or belief and
other rights to non-discrimination

In Slovakia there are no specific provisions that would explicitly deal with conflicts between
rights of organisations with an ethos based on religion or belief and other rights to non-
discrimination in the context of employment (e.g. conflicts in respect of sexual orientation
or another ground in organisations with an ethos based on religion). However, the absence

259 A comma is missing between the words ‘fundamental’ and ‘legitimate’ in the act.
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of any provisions enabling religious organisations to exercise exceptions that would impact
on other rights to non-discrimination and the existing case law indicate that in (potential)
conflicts, other rights to non-discrimination would take precedence.

As regards organisations with a special ethos connected with their religion or belief, the
relevant legislation states that there will be no right to interfere with such an organisation’s
internal matters.26°

However, internal orders of religious organisations should not violate generally binding
legal acts (including the Constitution and the Anti-discrimination Act). There is one known
case relating to the conflict between the rights (and rules) of churches, religious or similar
organisations and the rights of individuals who enter into real or potential relationships
with such organisations. The case, decided by the Constitutional Court,?%! concerned a
priest of the Roman Catholic Church, who had made a claim related to his employment
rights (right to remuneration) before the ordinary courts against his church, which was
also his employer.

More information on this decision can be found in the previous country report on
Slovakia.?%2

4.3 Armed forces and other specific occupations (Article 3(4) and Recitals 18
and 19 Directive 2000/78)

In Slovakia, national legislation provides for an exception for the armed forces in relation
to age and disability discrimination (Article 3(4), Directive 2000/78).

In Slovakia, the scope of the exception is limited to safeguarding the combat effectiveness
of the armed forces.

In Slovakia, the scope of the exception does not extend to other non-combat staff, such
as civilians employed in administrative positions in the army. For those non-combat staff,
their employment relationship is under Labour Code, not under the legal acts regulating
the service of the armed forces.

Section 4(1)(b) of the Anti-discrimination Act stipulates that the provisions of the Anti-
discrimination Act do not apply to ‘differential treatment based on disability or age that
follows from provisions of special legal acts regulating the service of armed forces, armed
security services, armed corps, the National Security Office, the Slovak Information Service
and the Fire and Rescue Service.’

Section 4(1)(c) stipulates that the provisions of the Anti-discrimination Act do not apply to

‘differential treatment based on disability or age that follows from provisions of
special legal acts regulating the training for the defence of the State by soldiers of
voluntary military training, the training for the exercise of extraordinary service in
the armed forces of the Slovak Republic, and the exercise of tasks of armed forces
by reservists who are categorised as active reservists.’

260 Act on Freedom of Religious Belief and Status of Churches or Religious Societies, 308/1991, Section 5(2)
stipulates that " Churches and religious societies administer their own affairs and, in particular, appoint their
bodies, their priests and establish orders and other institutions independently of state authorities ".

261 Decision of the Constitutional Court of the Slovak Republic, No III. US 64/00-65, 31 January 2001.

262 Durbakova, V. (2022), Country report: Non-discrimination - Transposition and implementation at national
level of Council Directives 2000/43 and 2000/78 - Slovakia, European Commission, European network of
legal experts in gender equality and non-discrimination, p. 61. Available at:
https://www.equalitylaw.eu/downloads/5805-slovakia-country-report-non-discrimination-2022-1-51-mb.
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4.4 Nationality discrimination (Article 3(2))
a) Discrimination on the ground of nationality

In Slovakia, national law includes exceptions relating to difference of treatment based on
nationality.

Differential treatment based on a person’s nationality (meaning ‘citizenship’ under Slovak
legislation) is permitted under the Anti-discrimination Act, insofar as it results from the
legal requirements for the entry and residence of foreigners in Slovakia, including the
treatment of these foreigners, which is provided for under separate legal regulations.?%3
This is not applicable to citizens of the European Union, citizens of any state that is party
to the European Economic Area Agreement, Swiss citizens and stateless persons and their
family members.264

Separate legal conditions regarding foreigners apply mostly to the fulfilment of special
requirements for granting permission for business activity, employment or study in
Slovakia. Restrictions also apply to access to certain occupational positions and social
assistance services. However, in other areas, discrimination on the ground of nationality
(‘citizenship’ under Slovak legislation) is prohibited under the legal regime of the Anti-
discrimination Act. This follows from the open-ended list of prohibited grounds of
discrimination contained in the act, which implicitly includes nationality (‘citizenship”)
among the prohibited grounds of discrimination in most areas covered by the directives.?6>

In Slovakia, nationality (as in citizenship) is not explicitly mentioned as a protected ground
in national anti-discrimination law, but is prohibited as mentioned above under the open-
ended list of prohibited grounds of discrimination contained in the Anti-discrimination Act.
Judicial interpretation is required in this regard.

b) Relationship between nationality and ‘racial or ethnic origin’

The Slovak language and Slovak legislation draw a distinction between citizenship,
nationality (ndrodnost) and ethnicity.

In practice, a member of the Hungarian minority, being a Slovak national, would fall within
the ground ‘national origin’, whereas Roma people are considered to be an ethnic group.

There is no case law that deals with distinctions or overlaps between citizenship,
nationality, and ‘race or ethnic origin’.

4.5 Health and safety at work (Article 7(2) Directive 2000/78)

In Slovakia, there are exceptions in relation to disability and health and safety as allowed
under Article 7(2) of the Employment Equality Directive.

Under Section 8(5) of the Anti-discrimination Act, objectively justified differential
treatment grounded in specific health requirements in relation to access to a job or to
performing certain activities in a particular job, do not constitute discrimination on the
ground of disability, provided that this is required by the character of the job or job activity.

263 Act on the Residence of Foreigners, 404/2011 and Asylum Act 480/2002. Both of these acts regulate legal
status, conditions for granting permission for business activities, employment, study and stay of foreigners
and asylum seekers.

264 Anti-discrimination Act, 365/2004, Section 4(1)(a).

265 Anti-discrimination Act, 365/2004, Section 2(1).
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The Labour Code provides some extra protection to workers with disabilities, for example
there are special conditions for employers when giving the notice to an employee with a
disability and in setting working times.2%°

There is no case law yet on the issue of health and safety exceptions related to disability.
There are no exceptions for grounds other than disability with regard to health and safety.

4.6 Exceptions related to discrimination on the ground of age (Article 6
Directive 2000/78)

4.6.1 Direct discrimination
a) Exceptions to the prohibition of direct discrimination on grounds of age
In Slovakia, national law provides for specific exceptions for direct discrimination on age.

The exception for age is provided both within the framework of genuine and determining
occupational requirements (Section 8(1) of the Anti-discrimination Act - see section 4.1
above) and under Section 8(3) of the Anti-discrimination Act, which allows for differential
treatment on the ground of age, provided that objective justification exists and provided
that other conditions are met (see below for further details).2¢”

b)  Justification of direct discrimination on the ground of age

In Slovakia, national law provides for justification for direct discrimination on the ground
of age. The test as stipulated by the legislation — Section 8(3) of the Anti-discrimination
Act - almost follows the wording of Article 6 of Directive 2000/78 and hence is compliant
with the test in Article 6, Directive 2000/78 (and probably also with the CJEU case law -
although there is still very limited case law that would interpret the Slovak legislative
provisions).

The wording of the relevant part of the Section 8(3) of the Anti-discrimination Act reads
as follows:

‘differential treatment on the ground of age shall not be deemed to constitute
discrimination if it is objectively justified by a legitimate aim and if it is necessary
and appropriate for the achievement of that aim and if this is provided for by a specific
legal regulation. ~

The law does not explicitly list potential legitimate aims (as in Article 6 of the Directive),
and thus is silent on this issue.

C) Permitted differences of treatment based on age

In Slovakia, national law permits differences of treatment based on age for any activities
within the material scope of Directive 2000/78.

266 |abour Code, 311/2001, Sections 66, 68 (3), 87(3), 158 and 159.
267 See, for example, Decision of District Court Banska Bystrica, No. 8C/119/2006 - 107, 20 November 2007 in
conjunction with decision of Regional Court Banska Bystrica, No. 12 Co/6/08, 27 March 2008.
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The exception for age is provided both within the framework of genuine and determining
occupational requirements (Section 8(1) of the Anti-discrimination Act - see section 4.1
above) and under Section 8(3) of the Anti-discrimination Act. Section 8(3) of the Anti-
discrimination Act provides for the following:

*- fixing a minimum or maximum age as a recruitment criterion;

- setting special conditions for access to employment or vocational training, and
special conditions for employment, including remuneration and dismissal, for
persons of a certain age bracket or persons with caring responsibilities, where
such special conditions are intended to promote work integration or protection
of such persons;

- fixing minimum conditions of age, professional experience or seniority in service
for access to employment or to certain advantages linked to employment.’

From the structure and content of the above-quoted provision, it is not quite clear whether
each of the exceptions specified in the three points must, in a particular case, meet the
general test of justification provided by the introductory sentence to Section 8(3) of the
Anti-discrimination Act, or whether the introductory sentence simply provides a general
context for the exceptions specified in the three points (and perhaps further in other pieces
of legislation).

The additional requirement of the need for a specific legal regulation set by Section 8(3)
of the Anti-discrimination Act means that discriminatory measures not provided for by law
(e.g. those made by private employers) are not justifiable in any way.

Depending on the character of the relevant legislation, and also depending on the (limited)
judicial practice that has developed on the issue over the course of time (the courts have
ruled on only one case on this matter, see below), it is more likely that the second approach
(where the introductory sentence simply provides a general context for the exceptions
specified in the three points) will apply under the current wording of Section 8(3) of the
Anti-discrimination Act. For example, according to Section 5(1)(a) of Act 385/2000 on
Judges and Lay Judges, only a citizen who has reached at least 30 years of age can be
appointed as a judge. The provision is of a cogent nature and as such seems to offer no
room for justification in the light of the introductory sentence of Section 8(3) of the Anti-
discrimination Act (which, per se, does not necessarily mean that the transposition of the
2000/78 Directive is incorrect in this point).

An example confirming the interpretation outlined above is a court judgment in a case
where the claimant sued a potential employer for discrimination on the ground of age.?%8
The court dismissed the claim reasoning that the fact that the defendant acted in
accordance with a contract with a labour office (and hence also legislation providing for
exceptions based on age - disadvantaged job seeker under the age of 25) was in itself
sufficient reason to state that ‘the defendant has therefore pursued a legitimate aim and
acted in accordance with special regulations’ (i.e. the court did not question the nature of
the legislatively provided exception as such).

It is also worth noting that, for example, Section 77(6) of Act 131/2002 on Higher
Education stipulates that employment of university teachers terminates at the end of the
academic year in which they reach 70 years of age, although extension of the employment
relationship is possible for one year (even repeatedly, but with no details on the criteria
for doing so). It is very likely that the provision is in violation of CJEU case law on
exceptions relating to age (see sections 4.6.4(c) and (f) below for more details). In
addition, the provision also has the potential to be indirectly discriminatory on the ground

268 Regional Court Banska Bystrica, No. 12 Co/6/08, 27 March 2008. The court probably made a mistake in the
official judgment as it states the date of issue of the judgment of the regional court as 27 March 2007.
However, this would not have been possible as the district court issued its decision on 20 November 2007
and regional court decisions always follow district court ones.
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of sex/gender, as the apparently neutral provision may have a greater impact on women,
mainly due to their generally lower positions in academic hierarchies.

There are other similar cases in the Slovak legal system where an employment relationship
must or may be terminated on reaching the age of 65 (see section 4.6.3). Social partners,
however, are not authorised by law to agree the age at which an employment contract
must or can be terminated (so the decision of the CIEU in Prigge®®® is not applicable to
Slovakia).

d) Fixing of ages for admission to occupational pension schemes

In Slovakia, national law allows occupational pension schemes to fix ages for admission to
the scheme, taking up the possibility provided for by Article 6(2). The legislation allows for
the use of age criteria in actuarial calculations and lists no restrictions on the use of this
criteria.

With regard to occupational social security schemes, differences of treatment in such
schemes on grounds of age will not be considered as discrimination where they consist of
fixing age limits for entitlement to old age pensions and disability pensions, including the
fixing of different age limits in such schemes for employees or groups of employees, and
the use of different calculation methods for these pensions based on age criteria, provided
that this does not result in discrimination on the ground of sex.2”% Also, under Section 8(6)
of the Anti-discrimination Act, differences of treatment on grounds of age or disability in
the provision of insurance services will not be deemed to constitute discrimination where
such treatment results from different levels of risk, verifiable by statistical or similar data,
and where the terms of insurance services adequately reflect such risk. Different treatment
on the ground of age is permitted in areas regulating the service of members of the armed
forces, armed security services, armed corps, the National Security Office, the Slovak
Information Service, the Fire and Rescue Service, voluntary military training, training for
the exercise of extraordinary service in the armed forces, and the exercise of tasks of
armed forces by reservists who are categorised as active reservists.?’!

4.6.2 Special conditions for younger or older workers

In Slovakia, there are special conditions set by law for older and younger workers in order
to promote their vocational integration.

According to Sections 171-173 of the Labour Code, an employer is obliged to create
favourable conditions for the overall development of the physical and mental capabilities
of young employees (the Labour Code uses the term ‘juvenile employees’), including by
adapting their working conditions. A young employee is, according to Section 40(3) of the
Labour Code, defined as an employee under the age of 18. Any notice given to a young
employee, or termination of employment with immediate effect on the employer’s
initiative, must be brought to the attention of the young employee’s legal guardian.
Employers may only assigh young employees to jobs that are appropriate to their physical
and mental development and do not jeopardise their morality. In addition, they must
provide them with enhanced care at work.?72

4.6.3 Minimum and maximum age requirements

In Slovakia, there are exceptions permitting minimum and maximum age requirements in
relation to access to employment and training.

269 CJEU, C-447/09 Reinhard Prigge and Others v. Deutsche Lufthansa AG, judgment of 13 September 2011.
270 Anti-discrimination Act, 365/2004, Section 8(4).

271 Anti-discrimination Act, 365/2004, Sections 4(1)(b) and 4(1)(c).

272 Labour Code, 311/2001, Sections 172 and 173.
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General rules for the justification of direct discrimination in employment on the ground of
minimum or maximum age requirements are set in Section 8(3)(a) of the Anti-
discrimination Act (see section 4.6.1 above).

There are several laws stipulating minimum or maximum ages in employment
relationships. None of the laws have been subject to specific public discussion or judicial
review as to whether they are compatible with Directive 2000/78.

The Constitution of the Slovak Republic regulates the requirements applicable to the
holders of high public office, including their age. This applies to the President of the State,
for whom a minimum age of 40 has been set, to judges, judges of the Constitutional Court,
the ombudsperson and members of Parliament (the National Council of the Slovak
Republic).?73

Other laws regulate, for example, the minimum age for: a work assistant for a person with
a disability (18 years);?’* a prosecutor (25 years);?”> the general prosecutor (40 years);?’®
and judges (30 years - see also section 4.6.1 above).?”” The President may, upon a
recommendation of the Judicial Council, withdraw a judge who has reached the age of
65.278 Seventy is the maximum age limit for a university teacher to be in an employment
relationship with a university (although extensions are allowed - see section 4.6.1 above).
The Labour Code stipulates a minimum age of 15 for a natural person to be subject to the
rights and duties of an employee. However, the employer must not agree upon a starting
day for work before the applicant has completed compulsory school education.?”® Civil
servants must be at least 18 years old. The law also stipulates a minimum age for obtaining
a permit to run a business (18 years).28°

Although the law does not say anything about age requirements for training connected to
some of the professions described above, it follows logically that if training is designed for
people in these professions only, then de facto age limits apply with regard to training as
well.

In accordance with the Employment Services Act, the Government may provide a job
seeker under the age of 26 who has completed secondary school or university studies with
a ‘practical training allowance’, aimed at widening the opportunities for this person to find
a job within the labour market.?28?

4.6.4 Retirement

a) State pension age

In Slovakia, there is a state pension age, at which individuals are entitled (but not obliged)
to collect their state pensions. The age of entitlement to a state pension is fixed by law.?82

The minimum pensionable age is capped at the age of 64. Women are able to collect their
state pension earlier if they raised a child. According to the legislation, the pensionable age

273 Constitution of the Slovak Republic, Articles 74, 103, 134, 145 and 151a.

274 Employment Services Act, 5/2004, Section 59(3).

275 Act No. 154/2001 on Prosecutors and Prosecutor Candidates, as amended (zédkon & 154/2001 Z. z.

o prokuratoroch a pravnych Cakateloch prokuratury v zneni neskorsich predpisov), Section 6.

276 Act No. 153/2001 on Prosecution, as amended (zakon & 153/2001 Z. z. o prokurature v zneni neskorsich
predpisov), Section 7(3).

277 Act No. 385/2000 on Judges and Lay Judges and on amending and supplementing certain acts, as amended
(zékon ¢. 385/2000 Z. z. o sudcoch a prisediacich a o zmene a doplneni niektorych zakonov v zneni
neskorsich predpisov), Section 11.

278 Constitution of the Slovak Republic, Article 147(2)(b).

279 Labour Code, 311/2001, Section 11.

280 Small Business Act, 455/1991, Section 6.

281 Employment Services Act, 5/2004, Section 51.

282 Constitutional Act No. 9/2019 on amending the Constitution of the Slovak Republic, Article 39(2)(3).
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is adjusted so that every insured woman who has raised children has a reduced pensionable
age by six months for each child brought up compared to the pensionable age of a childless
insured person who was born in the same calendar year.?83

If an individual wishes to work beyond the state pension age, she or he can collect a
pension and still work (however, this does not fully apply to early pensions). Therefore,
although a pension can be deferred in principle, if an individual wishes to work longer (since
no-one can be compelled to collect their pension), pensions are not deferred in practice
because receiving income from a wage or salary and a pension simultaneously is allowed.

Pensionable age and the collection of a pension does not prevent someone from working if
they wish to continue their employment or start a new one. Thus, a person entitled to a
state pension can work and collect their old age pension from the social security scheme
and a wage from their employer.

In special circumstances an individual can start to collect their pension early.?%* The
simultaneous collection of an early pension and a wage or salary (including payments for
services carried out by people who are self-employed) that is subject to compulsory
pension insurance, is not possible, with some minor exceptions.?®>

There is no case law on any of these issues yet.
b)  Occupational pension schemes

In Slovakia, there is a standard age when people can begin to receive payments from
occupational pension schemes and other employer-funded pension arrangements. In
general, that is the age when they become entitled to receive old age or early pension or
reach 64 years.

An individual can collect an occupational (‘supplementary’) pension and still work, unless
she or he collects an early occupational pension, which excludes the option to work.
Therefore, although a payment from an occupational pension scheme can be deferred in
principle, if an individual wishes to work longer (since no-one can be compelled to collect
their occupational pension), these payments are not deferred in practice because gaining
income from a wage or salary and an occupational pension scheme simultaneously is
allowed.

Occupational pension schemes and their corresponding entitlements do not represent the
main and compulsory source of pensionable income (this role is fulfilled by the state social
security scheme) but are a supplementary source of income based on a voluntary
agreement between employers and employees. For this reason, an individual can collect a
pension and still work.

The functioning of the occupational social security schemes in Slovakia is regulated by
Act 650/2004 on Supplementary Pension Saving.28¢

28

@

Act No. 275/2020 amending Act No. 461/2003 on social insurance, as amended, and on amendments to

certain laws.

284 Social Insurance Act, 461/2003, Section 67. The general conditions are that an individual was insured for at
least 15 years, that she or he is supposed to reach the regular statutory pensionable age in no more than
two years, and that the sum of the early pension she or he would acquire is no less than 1.2 times the
‘living minimum’ per one adult person as stipulated by a special law.

285 See Social Insurance Act, 461/2003, Section 67(4), in conjunction with Section 4(1)(d).

286 Act No. 650/2004 on Supplementary Pension Saving and on amending and supplementing certain laws, as

amended (zakon ¢. 650/2004 Z. z. o doplnkovom déchodkovom sporeni a o zmene a doplneni niektorych

zakonov v zneni neskorsich predpisov), see Section 2(2).

o
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Under Section 16(1) of the Act on Supplementary Pension Saving, a participant in this
supplementary pension saving scheme who asks to receive payments from a
supplementary pension can receive a supplementary pension in the event that they
become entitled to receive old age pension (see section 4.6.4(a) above), in the event that
they become entitled to receive an early pension according to Section 67 of the Social
Insurance Act (see section 4.6.4(a) above), or when they reach the age of retirement. An
individual who collects an early pension, and hence is entitled to a supplementary pension,
cannot work and at the same time collect a supplementary pension (apart from some minor
exceptions), because supplementary pension entitlement is conditioned upon early pension
entitlement, and an early pension entitlement is conditioned upon the person concerned
not working.

c) State imposed mandatory retirement ages

In Slovakia, there is no state-imposed mandatory retirement age. However, with respect
to some professions in the field of public service, some de facto exceptions apply.

A de facto state-imposed mandatory age for retirement is stipulated by Section 77(6) of
Act 131/2002 on Higher Education, which specifies that employment of university teachers
terminates at the end of the academic year in which they reach the age of 70. Although
this provision allows the employment relationship of university teachers who are over 70
to be extended for one year (even repeatedly, but with no details on the criteria for doing
s0), a university teacher whose contract is not extended has practically no option other
than to retire (see section 4.6.3 above for more details).

A state-imposed mandatory retirement age can, in certain circumstances, also apply to
judges. According to the Slovak Constitution, as of 1 January 2021, a judge of the
Constitutional Court is dismissed on the last day of the month in which he or she has
reached the age of 72 and a judge of general court is dismissed on the last day of the
month when she or he has reached the age of 67.2%” According to the explanatory note to
the amendment, the legislators consider the age limit to be beneficial. They suggest it is
justified by the need for protection against the possibility that the administration of the
judiciary would lose the necessary pace, energy and alertness, as this is lost by the judges,
as the embodiment of the judiciary, as they age.?88

In addition, the Prosecutor General can, in accordance with Section 15(3)(b) of
Act 154/2001 on Prosecutors and Legal Trainees of the Prosecutor’s Office, remove a
prosecutor from office if they have reached the age of 65. The law does not stipulate any
further conditions for the Prosecutor General to decide whether or not to remove the
prosecutor concerned from office.?8?

There are otherwise no state-imposed mandatory retirement ages.

There is no case law on the issue.

d) Retirement ages imposed by employers

In Slovakia, national law does not permit employers to set retirement ages (or ages at

which the termination of an employment contract is possible) by contract, collective
bargaining or unilaterally.

287 See Constitutional Act, 422/2020, amending the Constitution of the Slovak Republic, Articles 138(3),
146(2).

288 Explanatory note to the Constitutional Act, 422/2020, amending the Constitution of the Slovak Republic,
para 14.

289 See Act on Prosecutors And Prosecutor Candidates, 154/2001, Sections 14-17 for more detailed
information.
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e) Employment rights applicable to all workers irrespective of age

The law on protection against dismissal and other laws protecting employment rights apply
to all workers irrespective of age, if they remain in employment after attaining pensionable
age or another age.

According to Article 63(1)(f) introduced by an amendment of the Labour Code,??°
employers can terminate the employment contract of an employee who has reached the
age of 65 and pensionable age for entitlement to a retirement pension. The legislation was
originally intended to be effective from 1 January 2022. This legislation was questioned by
some members of the Slovak Parliament representing the opposition party SMER-SD, who
claimed in the proceeding they initiated before Slovak Constitutional Court that the
provision constitutes discrimination on the ground of age. This provision has not yet
entered into force due to the pending proceedings before the Constitutional Court. 2°1

Thus so far the employer still may not terminate a contract after an employee attains
pensionable age on the ground of age alone. This means that anyone can continue in
employment so long as they enjoy sufficient capacity (except for the age limitations
mentioned above and in section 4.6.3, the limitations connected to early pensions - see
section 4.6.4(a) and, of course, except for cases such as incompetence or misconduct,
which are generally legally accepted grounds for job termination by an employer). Thus,
the state pensionable (‘retirement’) age stipulated by Slovak legislation simply refers to
pension entitlement that a worker can collect while still working.

The Anti-discrimination Act explicitly states that objectively justified differences of
treatment on the ground of sex where they consist of fixing different retirement ages for
men and women are not considered to be discriminatory.?°?

f) Compliance of national law with CJEU case law

In Slovakia, national legislation listed in section 4.6.4(c) above, which provides de facto
mandatory retirement for some professions is not in line with the CJEU case law on age
regarding mandatory retirement.

In the case of all the occupations listed in section 4.6.4(c) (university teachers, judges,
prosecutors), the law might be following a legitimate aim (quality of performance of public
service, generational balance etc.). However, it does not require that the person affected
by the compulsory dismissal be entitled to an old-age pension, which is in conflict with
CJEU case law on age regarding compulsory retirement (e.g. Palacios de la Villa).??3 In
addition, the conditions for non-renewal of a labour contract (in the case of university
teachers) or for removing a judge or prosecutor from office, are arbitrary and non-
transparent, which certainly does not meet the requirement for reasonableness of the
measures in question and the condition for proportionality of the means used. The
amended Slovak Constitution, effective from 1 January 2021, introducing mandatory
retirement ages for judges, is also in violation of the CJEU case law. In addition, the new
amendment to the Labour Code allowing employers to terminate a contract after an
employee reaches the age of 65 and pensionable age, on the ground of age alone is in
violation of Article 6 (1) in conjunction with Article 2 (1) of the Slovak Anti-discrimination
Act and as such constitutes discrimination on a ground of age; a decision by the Slovak
Constitutional Court on this issue is still expected.

2

©

0 Act 76/2021 amending Act 311/2001 Labour Code as amended and amending certain laws.

291 The Constitutional Court did not decided the case on its merits till the end of 2022.

292 Anti-discrimination Act, 365/2004, Section 8(7)(a).

293 CJEU, C-411/05 Félix Palacios de la Villa v. Cortefiel Servicios SA, judgment of 16 October 2007.

©
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4.6.5 Redundancy
a) Age and seniority taken into account for redundancy selection

In Slovakia, national law does not permit age or seniority to be taken into account in
selecting workers for redundancy.

b) Age taken into account for redundancy compensation

In Slovakia, national law provides compensation for redundancy. Such compensation is not
directly affected by the age of the worker.

In principle, the redundancy payment does not depend on the age of the employee
concerned. However, as the calculations of the redundancy payment depend on the length
of employment with a particular employer, the age of the worker can indirectly influence
the sum of the redundancy payment (the longer the employment relationship, the higher
the redundancy payment).2?*

4.7 Further exceptions necessary in a democratic society: Public security, public
order, criminal offences, protection of health, protection of the rights and
freedoms of others (Article 2(5), Directive 2000/78)

In Slovakia, national law does not include exceptions that seek to rely on Article 2(5) of
the Employment Equality Directive.

4.8 Any other exceptions

In Slovakia, other exceptions to the prohibition of discrimination (on any ground covered
by this report) provided in national law are set out below.

According to Section 8(4) of the Anti-discrimination Act:

‘differential treatment in occupational pension systems based on age shall not be
deemed to constitute discrimination if it consists in the fixing of different age limits
for entitlement to old age pension and disability pension in such systems, if it consists
in the fixing of different age limits in such schemes for [different]?°> employees or
groups of employees, and if it consists in using different ways of calculation of these
pensions that are based on the criterion of age, provided that these calculations are
not simultaneously discriminatory on the ground of sex.’

294 Labour Code, 311/2001, Section 76.
295 The provision of Section 8(4) of the Anti-discrimination Act is very unclear as to what categories of
‘employees’ and ‘groups of employees’ it has in mind when stipulating this exception.
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5 POSITIVE ACTION (Article 5 Directive 2000/43, Article 7 Directive 2000/78)
a) Scope for positive action measures

In Slovakia, positive action is permitted in national law in respect of racial or ethnic origin,
disability and age. Positive action in respect of religion or belief and sexual orientation is
not permitted in national law as the legislation explicitly cites the only grounds in respect
of which positive action is permitted.

The ability to adopt positive action measures (known as ‘temporary equalising measures’)
is provided for by the Anti-Discrimination Act.

Section 8a of the Anti-discrimination Act?®® stipulates that the:

‘adoption of temporary equalising measures by public administration bodies or other
legal entities that are aimed at removing disadvantages following from the ground of
racial or ethnic origin, affiliation with a national minority or an ethnic group, gender
or sex, age or disability, the aim of which is to guarantee equality of opportunities in
practice, is not deemed to be discrimination.’?®”

The Anti-discrimination Act lists the possible ‘temporary equalising measures’, which is
the term used for positive action measures in Slovak legislation, in a non-exhaustive list,
including measures:

a. ‘aimed at removing social or economic disadvantage that disproportionally
affects representatives of disadvantaged groups;

b. consisting of supporting the interests of representatives of the disadvantaged
groups in employment, education, culture, healthcare and services;

C. aimed at generating equality in access to employment, education, healthcare
and housing, mainly through targeted training programmes for representatives
of the disadvantaged groups or through the dissemination of information about
these programmes or through opportunities to apply for jobs or places in the
education system.’2°8

The temporary equalising measures can only be adopted if there is ‘provable inequality’, if
their aim is reducing or removing this inequality and if they are appropriate and necessary
to achieve the set aim.??° The temporary equalising measures can only be adopted in the
fields falling under the material scope of the Anti-discrimination Act3°° (employment and
occupation, social security and social advantages, healthcare, education and access to and
provision of goods and services including housing).3°! They can only be in force while the
inequality that has led to their adoption exists. Otherwise the bodies that have adopted
such measures are obliged to end them.3%2

The ability to adopt positive action measures is further provided for in specific legal
provisions in the areas of employment3%3 and education.3%¢

Bodies that adopt the measures are obliged to monitor and evaluate them continuously
and to publish information about them with a view to reappraising their further duration,

2% This provision gained its current shape after an amendment of the Anti-discrimination Act by
Act No. 32/2013 of 5 February 2013, effective from 1 April 2013.
297 Anti-discrimination Act, 365/2004, Section 8a(1).
2% Anti-discrimination Act, 365/2004, Section 8a(1).
299 Anti-discrimination Act, 365/2004, Section 8a(2).
300 Anti-discrimination Act, 365/2004, Section 8a(3).
301 Anti-discrimination Act, 365/2004, Sections 3(1), 6 and 5.
302 Anti-discrimination Act, 365/2004, Section 8a(3).
303 Labour Code No. 311/2001, Section 66, Act No. 5/2004 on Employment Services, Sections 63-65.
304 Act No. 245/2008 on Education (Schools Act), Sections 19(4) and 60(4).
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and must provide the relevant information to the Slovak National Centre for Human Rights
(the equality body).3%% In 2022, the centre did not monitor, register or evaluate any new
temporary equalising measures.3° The centre repeatedly did not register any temporary
measures in the last few years, which may suggest that bodies adopting temporary
measures may not have sufficient information about their obligation to monitor, evaluate
and report them or that they are ignoring their obligations. In order to raise awareness in
this area, in 2022 the centre released a preparatory study on the practical use of temporary
equalising measures in Slovakia and abroad?3°’ as well as a handbook for employers on how
to proceed in the process of their adoption and implementation.3°® These provide fairly
complex information on temporary equalising measures including their public benefits, on-
going challenges in their implementation and examples of good practice.

Positive action measures were subject to Constitutional Court review, upon the adoption
of the Anti-discrimination Act in 2004.

The Constitutional Court decided that the former Section 8(8) of the Anti-discrimination
Act was not in compliance with the Constitution.3%°

The Constitutional Court did not reject the application of the specific equalising measures
(positive action) in principle. However, it stated that taking such action must have a
constitutional basis, which is not the case when speaking about racial and ethnic origin. It
seems from the current wording of Section 8a of the Anti-discrimination Act, which provides
for the adoption of temporary equalising measures, that the Constitutional Court decision
was simply ‘overruled’ by legislators with regard to racial or ethnic origin, affiliation with a
national minority or an ethnic group, and age being the eligible grounds for positive action,
and in principle also with all other grounds contained in the provision. However, no-one
contests the current wording of Section 8a of the Anti-discrimination Act and the
Constitutional Court decision used to be a subject of constant criticism for its inconsistency
and illegitimacy.

The recent Government action plan on the prevention of all forms of discrimination 2016 -
2019 recognises that positive action measures have been implemented in Slovakia only
very rarely, without expert advice and without proper evidence.30

b) Quotas in employment for persons with disabilities

In Slovakia, national law provides for quotas for the employment of persons with
disabilities.

There is a special quota system established for employers who employ at least
20 employees. Under Sections 63-65 of the Employment Services Act, any employer who
employs at least 20 employees3!! is obliged to ensure that at least 3.2 % of their workforce

305 Anti-discrimination Act, 365/2004, Section 8a(4).

306 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).

307 Slovak National Centre for Human Rights (2022), Pripravna studia o praktickom vyuyZivani dodasnych
vyrovnavacich opatrni doma aj v zahrani¢i (Preparatory study on practical using of temporary equalising in
Slovakia and abroad). Available at: https://www.snslp.sk/wp-content/uploads/DVO-studia web-1.pdf.

308 glovak National Centre for Human Rights (2022) Dodasné vyrovndvacie opatrenia: Ako postupovat v
procese ich prijimania a implementacie (Temporary equalising measures: How to proceed in the process of
their adoption and implementation). Available at: https://www.snslp.sk/wp-content/uploads/DVO-
metodika web.pdf. )

309 Decision of the Constitutional Court, PL. US 8/04, 18 October 2005, http://www.concourt.sk/.

310 Akény plan predchadzania vsetkym formam diskriminacie na roky 2016-2019 (Action plan on the prevention
of all forms of discrimination 2016 - 2019), available at:
http://www.gender.gov.sk/diskriminacia/files/2016/09/AP ADZ-.pdf. The action plan in the given thematic
area had not been revisited by the end of 2022.

311 Excluding some categories of employees such as members of the police, prison guards, firefighters etc.
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is made up of persons with disabilities,3'? provided that the local labour office has job
seekers with disabilities on its register. Instead of employing a person with a disability, an
employer can also decide to buy goods or services from a sheltered workshop or a sheltered
workplace or a self-employed person with a disability. If an employer fails to meet both of
these obligations, they are obliged to pay a levy to the labour office. The levy is public
revenue and is not redistributed further (i.e. to support the employment of persons with
disabilities). According to recent statistics on this special quota, covering the year 2021:
8 548 employers met their legal obligation in this regard by ensuring that at least 3.2 %
of their workforce is made up of persons with disabilities; 1 358 employers met the
obligation by buying goods or services from a sheltered workshop or a sheltered workplace
or a self-employed person with a disability; 509 employers met the obligation by paying a
levy to the labour office; and 1 180 employers met the obligation by combining the
options.313 The percentage of employers meeting the legal obligation by ensuring that at
least 3.2 % of their workforce is made up of persons with disabilities accounts for
approximately 70 % and remains at the same level as in recent years. The statistics for
2022 are not yet publicly available.

312 1n the context of these legal provisions, persons with disabilities are considered to be citizens who due to
their long-term adverse health conditions are affected by a decrease in their ability to carry out earning
activity by more than 40 % when compared to healthy individuals.

313 Response of the Central Office of Labour, Social Affairs and Family of 13 February 2023 to a request for
information of 10 February 2023 (on file with the author). The statistics were provided on demand and are
not available online.
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6 REMEDIES AND ENFORCEMENT

6.1 Judicial and/or administrative procedures (Article 7 Directive 2000/43,
Article 9 Directive 2000/78)

a) Available procedures for enforcing the principle of equal treatment

In Slovakia, the following procedures exist for enforcing the principle of equal treatment:
judicial, administrative, alternative dispute resolution (in the form of mediation), and
internal complaint procedures (mainly in workplaces).

There are no different procedures for employment in the private and the public sectors.
- Civil judicial procedures

Under the Anti-discrimination Act, a natural person and/or legal entity who consider(s)
themselves wronged in relation to their rights and interests protected by law because the
principle of equal treatment has not been applied to them, may pursue their claim through
judicial proceeding before the civil court of the first instance (there are no special labour
courts in Slovakia). Persons discriminated against have the right to sue the perpetrator -
be it a natural person or a legal entity, a public or private body - and request a number of
remedies, including (the list is not exhaustive) that they be made to refrain from such
conduct and, where possible, rectify the illegal situation or provide adequate satisfaction.
If the adequate satisfaction is insufficient - generally if the violation of the principle of
equal treatment has considerably impaired the dignity, social status or social achievement
of the victim — they may also seek non-pecuniary damages in cash. The amount of the
non-pecuniary damages is determined by the court, which must take into account the
seriousness of the non-pecuniary damage and all underlying circumstances. Material
damages resulting from such treatment may also be claimed.3!* There is no difference in
the procedure, whether a public or private entity is being sued. The procedure has legally
binding rules and the outcome is also legally binding.

Civil judicial proceedings under the Anti-discrimination Act follow the Civil Dispute Act,3!>
which contains some special provisions on anti-discrimination proceedings. The act is a
general civil dispute procedural code, with deviations for, among other things, proceedings
concerning alleged violations of the principle of equal treatment. The act introduces the
concept of ‘Disputes with Protection of a Weaker Party,’ where it departs from some of the
general rules contained in the act, with the aim of mitigating the power imbalance between
the parties to such proceedings. Consumer disputes, anti-discrimination disputes and
individual labour disputes (including disputes connected to violations of the principle of
equal treatment)3!® are the three types of disputes that incur protection of a weaker
party.3'” In the regulation of anti-discrimination disputes,3'® the act refers to anti-
discrimination legislation (in practice mainly the Anti-discrimination Act),3!° and stipulates
that the procedural provisions contained in anti-discrimination legislation (e.g. on the
burden of proof) take precedence over the Civil Dispute Act.32° Among the exemptions
from the general procedural rules contained in the act that apply to anti-discrimination
disputes are: a broader duty of the court to instruct the complainants on their rights; 32!
the ability of the court to seek evidence on its own initiative; 322 the right of the complainant
to submit evidence until the decision on the merits is delivered (as compared to other

314 Anti-discrimination Act, 365/2004, Section 9.
315 Civil Dispute Act, 160/2015.

316 Civil Dispute Act, 160/2015, Section 316(2).
317 Civil Dispute Act, 160/2015, Sections 290-323.
318 Civil Dispute Act, 160/2015, Sections 307-315.
319 Civil Dispute Act, 160/2015, Section 307.

320 Civil Dispute Act, 160/2015, Section 315(2).
321 Civil Dispute Act, 160/2015, Section 309.

322 Civil Dispute Act, 160/2015, Section 311.
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proceedings where the period for submitting evidence is shorter); 3?3 and the duty of courts
to conduct hearings in all anti-discrimination proceedings (except for when the complainant
agrees to omitting the hearing).3?* The act also introduces a provision entitling NGOs and
the Slovak National Centre for Human Rights to represent complainants when referring an
extraordinary appeal to the Supreme Court (in disputes concerning violations of the
principle of equal treatment).32>

- Administrative procedures

Since all public authorities are obliged to follow the principle of equal treatment, either
pursuant to the Anti-discrimination Act (if the scope of their activities falls under the
material scope of the act), or pursuant to the Constitution (or both), they are all subject
to administrative complaint proceedings. There is a special act on administrative complaint
proceedings that deals with complaints against unlawful conduct by public authorities
(discrimination falls under such conduct).3?¢ Some public bodies have special complaint
mechanisms, which are regulated by laws. Generally speaking, the outcomes of these
procedures are binding, but they are not legally bindings for courts. Furthermore, the facts
stated in documents issued by public bodies within their powers and public documents are
considered to be truthful, if the opposite has not been proved to be the case.3?”

In some instances when public bodies/institutions are obliged to observe the principle of
equal treatment (such as a school, the State Social Insurance Company), decisions taken
by these institutions (e.g. negative decisions on admission to a school or granting of a
social insurance benefit) are subject to special administrative rules, and the decisions
themselves are subject to appeal, either by administrative bodies, or by courts. If the
appeal procedures are carried out by administrative bodies, the appellate decisions are
usually subject to judicial review. All decisions are, generally speaking, binding.

In some fields (e.g. employment, provision of goods and services), the performance of
entities operating in these fields (employers, service providers, etc.) are subject to
supervision through inspections. The inspections follow a type of administrative procedure.
However, no shift of the burden of proof applies to inspection legislation and moreover, in
most cases there is a lack of effective methodology for identifying discrimination (see
section 6.3 of this report for more information).

In recent years, the Slovak Trade Inspectorate has made certain efforts in effectively
resolving complaints concerning discrimination. In some cases of discrimination against
Roma in access to services, the Inspectorate has even used situation testing to uncover
discrimination, in cooperation with an NGO. According to the statistics provided, in 2022,
the Slovak Trade Inspectorate received 15 complaints concerning discrimination: 10 of
them were closed as unjustified; two were classed as justified; one was forwarded to
another body; and two complaints are still pending.3?® The number of complaints received
by the Inspectorate from individuals who are discriminated against remains generally very
low.

On sanctions, in 2022 the Slovak Trade Inspector issued five decisions imposing financial
sanctions for violation of the principle of equal treatment, in amounts ranging from

323 Civil Dispute Act, 160/2015, Section 312.

324 Civil Dispute Act, 160/2015, Section 314.

325 Civil Dispute Act, 160/2015, Section 429(2)(b).

326 Act No. 9/2010 on Complaints (zdkon & 9/2010 Z. z. o $taZnostiach). Complaints against a public body are
usually dealt with by a higher public authority. The complaint should be processed within 60 days.

327 Civil Dispute Act, Sections 193 and 205.

328 Response of the Slovak Trade Inspectorate of 15 February 2023 to a request for information of 10 February
2023 (on file with the author).
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EUR 300 to EUR 1000.32° Arguably, the inspectorate tends to impose either no sanctions,
or only a low level of sanctions, which may not have a sufficient deterrent effect.

The NGO Center for Civil and Human Rights, in its report analysing the inspection work of
the Slovak Trade Inspectorate concerning cases of discrimination against the Roma
minority, made a number of recommendations for improving its effectiveness. The analysis
also included a summary of monitoring of discrimination against Roma in access to goods
and services showing that these practices still remain in some localities.33° The recent
research findings from this area note that discrimination against Roma remains present in
Slovakia in some municipalities in particular. While in many localities these issues do not
occur, in some others they appear to be deep-rooted, even though discriminated Roma
have taken some legal action against them.33!

In 2022, the National Labour Inspectorate received 184 complaints concerning
discrimination in employment, of which 36 complaints were found to be justified as a result
of the checks conducted. Of the justified complaints, 23 addressed the gender pay gap.
The National Labour Inspectorate does not document statistics concerning grounds of
discrimination identified and the sanctions imposed for discrimination specifically.332

The decisions of inspectorates are binding and are subject to judicial review.
- Internal complaint mechanisms

Section 13(5) of the Labour Code sets out the right of employees to submit a complaint to
their employer against the infringement of the principle of equal treatment. The employer
is obliged to respond to such a complaint without undue delay, provide redress, abstain
from such conduct and eliminate the consequences thereof. The importance of this
provision is in setting the obligation of a private employer to deal with complaints of
discrimination in employment relationships. The procedure is binding for the employer (if
he or she receives such a complaint) but not for outside entities, including state bodies.
The effect of this particular remedy is questionable; it is not much used in practice, and
when it is used, it is often not to the benefit but to the detriment of the person discriminated
against.

- Mediation

The Anti-discrimination Act makes explicit reference to the right of people suffering
breaches of the principle of equal treatment to mediation.333 The process of mediation is
regulated by the Act on Mediation,3?** which does not cover discrimination-specific
mediation. Although the possibility of mediation undoubtedly extends (at least
theoretically) the scope of remedial options for victims of discrimination, it is highly
questionable whether the concept is suitable for some types of discrimination or cases of
discriminatory behaviour (mainly harassment and sexual harassment, but also any kind of
intentional discrimination) and whether it might not, in some cases, perpetuate the

329 Response of the Slovak Trade Inspectorate of 15 February 2023 to a request for information of 10 February
2023 (on file with the author). The reported imposed financial sanctions may concern complaints received in
previous years.

330 Center for Civil and Human Rights (2019), ‘Situac¢ny testing ako nastroj preukazovania diskriminacie
v oblasti poskytovania tovarov a sluzieb' (Situational testing as a tool for proving discrimination in the area
of providing goods and services). Available at: https://www.poradna-prava.sk/sk/dokumenty/situacny-
testing-ako-nastroj-preukazovania-diskriminacie-v-oblasti-poskytovania-tovarov-a-sluzieb/.

331 Center for Civil and Human Rights, Minority Rights Group Europe and EPEKA Slovenia, Equality and justice
on the sidelines: Comparative report on discrimination against Roma and their access to justice in Slovakia
and Slovenia, November 2022, p. 9.

332 Response of the National Labour Inspectorate of 16 February 2023 to a request for information of
10 February 2023 (on file with the author).

333 Anti-discrimination Act, 365/2004, Section 9(5).

334 Act No. 420/2004 on Mediation and supplementing certain acts (zékon ¢ 420/2004 Z. z. o mediacii a o
doplneni niektorych zakonov).
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inequality. The mediation agreement is binding for the parties to the mediation.33> If the
agreement is written in the form of notary minutes or approved by a court, it is also legally
enforceable.336

- Criminal proceedings

Some of the gravest violations of the principle of equal treatment also constitute crimes
(Criminal Code, Sections 421-425). There is a specific crime of ‘apartheid and
discrimination of other persons’ (including racial, ethnic, nationality or religious segregation
or other widespread or systemic discrimination of a group of people by public officials) in
the Criminal Code.33” Criminal convictions and subsequent criminal proceedings can only
be initiated by the state. The judgments of criminal courts are legally binding.

b) Barriers and other deterrents faced by litigants seeking redress

The most significant barrier in access to justice for cases of discrimination in Slovakia is
the extreme length of the judicial proceedings. It is not exceptional that court proceeding
last several years at one instance of the court and that the overall durations of the
proceedings are very long. For example, one of the court proceedings in a case of
discrimination in access to goods and services has lasted for more than 16 years33%; in
another example, the first instance court decided, on its merits, a case of alleged
segregation of Roma women in maternity wards after more than eight years.33° This
problem has been addressed by the Constitutional Court in its decisions finding a violation
of the right to have one’s case heard within a reasonable timeframe.34°

Claiming invalidity of an employment termination can only be done within a period of two
months from the due date of the termination of the employment relationship.34! This is
certainly a barrier to seeking effective remedies in cases of discriminatory dismissal.

There is also case law indicating that claiming financial compensation for non-pecuniary
damage in civil law disputes can be subject to a three-year lapse period.34?

Another potential barrier to initiating anti-discrimination judicial proceedings may be the
court fees, especially when seeking non-pecuniary damages in cash. This fee derives from
the amount requested (3 %) and is always paid in addition to the judicial fees for the other
claims made, and, in the author’s view, is a barrier to seeking amounts that would really
be effective, proportionate and dissuasive.

Socially disadvantaged applicants can be exempted from payment of court fees on the
decision of the judge. However, the criteria for exempting a claimant from judicial fees are
not fixed: the relevant provision states that an ‘exemption can be granted if the situation
of the party to the proceeding justifies it’.343

335 Mediation Act, 420/2004, Section 15(1).

336 Mediation Act, 420/2004, Section 15(2).

337 Criminal Code, 300/2005, Section 424a. According to the statistics published by the General Prosecution
Office, since 2017, two criminal proceedings for this crime have been pending before law enforcement
authorities. The conclusion of these proceedings have not been published.

338 The case was submitted to the first instance court in March 2008, and the case was finally decided by the
general court by the decision of the Slovak Supreme Court, No. 5 Cdo 91/2019, 29.6.2021. See also the
decision of the Constitutional Court of the Slovak republic, No. I US 103/2019 - 51, 11 June 2019.

339 Decision of the District Court Bratislava III, No. 14C/288/2013, 29 July 2022.

340 See, for example, the recent decision of the Constitutional Court of the Slovak Republic,

No. II. US 470/2022-20, 14 December 2022.

341 Meaning two months after the (invalidly terminated) employment relationship would have ended (as a
consequence of the invalid termination). See Labour Code, 311/2001, Section 77.

342 See the judgment of the Supreme Court of the Slovak Republic, No. 2 Cdo 278/2007, 1 November 2008.

343 Civil Dispute Act, 160/2015, Section 254.
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In practice, the physical accessibility of courts is not guaranteed for persons with
disabilities, particularly in old court buildings. Newly constructed or reconstructed court
buildings, as well as all other public buildings, must be accessible for persons with
disabilities. Information provided in Braille script is mandatory only for the service panels
in lifts.

There is also a lack of qualified legal assistance in the field of anti-discrimination (as well
as a lack of accessible legal aid in general, in terms of financial accessibility). Access to
free legal representation for those whose income is very low is provided by the state,3**
although this legal representation can only be provided in civil judicial proceedings
(including proceedings in the field of employment and including judicial review of
administrative decisions and proceedings before the Constitutional Court) and not in
administrative proceedings/proceedings before inspectorates, or criminal proceedings.34>
The threshold for entitlement to free legal aid or for legal aid with a symbolic financial
contribution from the person affected is relatively low,3*¢ but there is still a relatively
significant group of people who would not be able to pay for legal services (i.e. they do not
fall under the threshold and hence are not entitled to the free/symbolically paid legal aid,
but are still unable to pay it by themselves).3%”

In cases of breaches of the principle of equal treatment, the Slovak National Centre for
Human Rights can arrange legal assistance for victims of discrimination (no matter what
their income). In 2022, the Slovak National Centre for Human Rights provided legal
representation before courts in only four cases of discrimination, while three of them were
pending from previous years and only one of them was newly initiated in 2022 (for more
details see chapter 7 of this report).348

There is no obligatory legal representation in proceedings concerning discrimination (apart
from proceedings before the Constitutional Court). Where the applicant requests it, the
Constitutional Court can also (aside from the free legal aid provided by the centre) appoint
a lawyer to represent him/her in proceedings before the Constitutional Court.34°

According to a study of access barriers to efficient legal protection against discrimination,
which included a nationwide survey on the barriers encountered by people who subjectively
feel that they have been discriminated against but do not seek legal aid or use legal means
to defend themselves against discrimination, just a tiny percentage (4.7 %) of respondents
who felt that they have been discriminated against have sought legal assistance or sought
to lodge a claim against discrimination by legal means. Over 92 % have not taken any
steps to defend themselves.3>° More information on the findings of this report can be found
in the previous country report. 35!

344 Act No. 327/2005 on Providing Legal Aid to Persons in Material Need, as amended (zdkon ¢&. 327/2005 Z. z.
0 poskytovani prdvnej pomoci osobam v materialnej nddzi, v zneni neskorsich prepdisov).

345 Act on Providing Legal Aid to Persons in Material Need, 327/2005, Section 3(1).

346 Act on Providing Legal Aid to Persons in Material Need, 327/2005, Sections 6 and 6a.

347 In addition, family members living in one household are, for the purposes of determining the level of their
income, considered jointly unless they are opposing parties to a proceeding (see Section 4(2) of the act).
This may exclude certain groups of persons from applying for the free legal aid/legal aid with a symbolic
financial contribution (e. g. women subject to intimate partner violence, pupils/students living in one
household with higher income parents who might not be supporting their children in pursuing legal
proceedings in cases of discrimination, etc).

348 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 filed by the
NGO Center for Civil and Human Rights (on file with the author).

349 Act on the Constitutional Court,314/2018, Section 37 (1).

350 Durbakova, V., Holubova, B., Ivanco, S., Liptakova, S. (2012), Hladanie bariér v pristupe k ucinnej pravnej
ochrane pred diskrimindciou, (Searching for barriers in access to effective legal protection from
discrimination) KoSice: Poradfa pre obcianske a ludské prava, pp. 78-79. The publication is also available
at: https://www.poradna-prava.sk/sk/dokumenty/diskriminacia-na-slovensku-hladanie-barier-v-pristupe-k-
ucinnej-pravnej-ochrane-pred-diskriminaciou/.

351 Durbakova, V. (2022), Country report: Non-discrimination - Transposition and implementation at national
level of Council Directives 2000/43 and 2000/78 - Slovakia, European Commission, European network of
legal experts in gender equality and non-discrimination. Available at:
https://www.equalitylaw.eu/downloads/5805-slovakia-country-report-non-discrimination-2022-1-51-mb.
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The recent comparative research report from 2022, which partly covered Slovakia and was
developed by the NGO Center for Civil and Human Rights, specifically explored reasons as
to why Roma who felt they had been discriminated against decided not to challenge
discrimination by legal means and did not seek legal assistance. It concluded that the
reasons are complex, including an overall lack of information about where to turn to for
assistance; people’s fear that the situation may turn against them (victimisation); lack of
trust in the justice system; overall social deprivation and poverty forcing them to focus on
other daily issues; and that they perceive discrimination as something so common and
unchangeable that they do not see the point in trying to oppose it.3*?

C) Number of discrimination cases brought to justice

In Slovakia, statistics on the number of cases related to discrimination brought to justice
are available. The Ministry of Justice collects data on finalised cases and in recent years
has taken measures to improve their accuracy.

In response to a request for information filed by the author of this report with the Ministry
of Justice on the numbers of cases of discrimination decided by Slovak courts and any
corresponding statistics, the ministry provided complete statistical data about cases in
2021 and preliminary statistics for 2022. The data included the name of the court, the file
number, the type of claim, type of proceeding as well as how the claim was decided. In
recent years, the Ministry of Justice has addressed serious shortcomings concerning
inaccurate data collection by courts (the ministry found that some courts identified some
cases as anti-discrimination disputes, but when the ministry reviewed the files it turned
out that the cases did not concern discrimination). The ministry minimised the existing
problems by on-going secondary analysis of cases being collected. According to the
preliminary statistical data provided by the Ministry of Justice, ordinary courts in 2022
issued 88 final decisions concerning discrimination in anti-discrimination disputes. Of
these, only 10 are registered as anti-discrimination disputes, others are not specified, or
only generally mentioned as disputes with protection of the weak party.3>3 The statistics
do not contain the case registration number, so it is not possible to verify the nature of the
cases registered as weak party disputes. Out of 10 anti-discrimination disputes, the court
decided in favour of applicants in three cases - in the other cases the claims were
dismissed.3>*

The statistics provided by the Ministry of Justice do not contain information on
discrimination-related proceedings and decisions by the Supreme Court and the
Constitutional Court (see also section 6.1(d) below).

Although the number of final decisions provided by the ministry seems to be high, only 10
are registered specifically as anti-discrimination disputes, which is, according to the author
of this report, a desperately low number, especially given that the Anti-discrimination Act
has been in existence since 2004 (and some anti-discrimination provisions were contained
in Slovak legislation even earlier), and that discrimination is a very widespread
phenomenon in Slovakia.

352 Center for Civil and Human Rights, Minority Rights Group Europe and EPEKA Slovenia, Equality and justice
on the sidelines: Comparative report on discrimination against Roma and their access to justice in Slovakia
and Slovenia, November 2022, p. 14.

353 Under the Civil Dispute Act, weak party disputes include customer disputes, anti-discrimination disputes and
individual labour disputes.

354 Response from the Ministry of Justice of 20 February 2023 to a request for information of 10 February 2023
- data are preliminary (on file with the author). The statistics are not available online and were provided on
demand.
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d) Registration of national court decisions on discrimination cases

In Slovakia, court decisions on discrimination cases are registered as such by national
courts.

The registration of national court decisions by courts and the subsequent data collection
for statistical purposes, as well as making the data accessible to the public has reportedly
been improved. The courts have the option to choose ‘anti-discrimination dispute’ as the
type of judicial proceeding. However, based on the data provided for 2022, it appears that
the registration of court decisions by national courts is still a challenge as it seems that
other disputes concerning a weak party, which do not concern discrimination, might be
included into the statistics.

The courts are obliged to publish all of their final decisions (after the necessary
anonymisation) online. The Constitutional Court publishes each of its decisions online. The
Supreme Court also publishes its decisions on its website.

6.2 Legal standing and associations (Article 7(2) Directive 2000/43,
Article 9(2) Directive 2000/78)

a) Engaging in proceedings on behalf of victims of discrimination (representing them)

In Slovakia, associations, organisations and trade unions are entitled to act on behalf of
victims of discrimination.

According to Section 10(1)(a) of the Anti-discrimination Act, the claimant in (civil)
proceedings pursuant to the act (but in principle, also the defendant given that the
provision talks about ‘parties to the proceedings concerning the violation of the principle
of equal treatment’) can be represented by a legal entity that has the authority to do so
(i.e. the authority to represent a party in proceedings concerning the principle of equal
treatment) in accordance with a separate law. Under the Act on Establishing the Slovak
National Centre for Human Rights (see chapter 7 of this report), the Slovak National Centre
for Human Rights (the equality body) is entitled by law to represent the claimant in
proceedings concerning the violation of the principle of equal treatment.

According to Section 10(1)(b) of the Anti-discrimination Act the parties can also be
represented by a legal entity ‘whose activities are aimed at or consist in the protection
against discrimination’ (in practice, this usually means NGOs, but in theory, it could also
be trade unions and the law does not stipulate any more detail about such organisations).
If the legal entity takes up the representation, it authorises one of its members or
employees to act on its behalf.3>>

According to Section 308 of the Civil Dispute Act, the parties in anti-discrimination disputes
can be represented by a person (or legal entity) authorised by anti-discrimination
legislation.3%6

In all civil proceedings related to individual employment relations, a party to the
proceedings can be represented by a trade union.

Associations can represent victims in civil proceedings before ordinary courts, but not
before the Constitutional Court. The fact that NGOs cannot represent victims of
discrimination before the Constitutional Court ultimately makes such representation in
some cases inadequate and inefficient.

355 Civil Dispute Act, 160/2015, Section 317.
356 Civil Dispute Act, 160/2015, Section 308.
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As the Slovak National Centre for Human Rights is authorised to represent parties to
proceedings in matters of breaches of the principle equal treatment under the same
conditions as associations, the same also applies to the equality body.

If an NGO takes up the representation of a person affected by discrimination (or several
people affected by discrimination in the case of a class action), it must assign one of its
members and/or employees to act on behalf of the person(s) represented. If an NGO or
the Slovak National Centre for Human Rights takes up legal representation in civil
proceedings under the Anti-discrimination Act, all conditions applicable for the legal
representation of individuals mentioned in Section 10(1) of the Anti-discrimination Act are
equally applicable.

In administrative proceedings, parties to the proceedings, their legal representatives and
their guardians can be represented by a lawyer or by ‘another representative of their
choice’.3%” This means that people affected by discrimination can in principle select any
natural or legal person to represent them, including NGOs or the Slovak National Centre
for Human Rights. In proceedings before administrative courts concerning judicial review
of administrative decisions, the NGOs, trade unions and some other legal entities can
represent the party to the proceedings.3>8

As far as criminal law is concerned, the victim in criminal proceedings can be represented
by a proxy. Any person whose capacity to act legally is not limited can become a proxy,
including an authorised representative of an organisation that helps those affected by
crimes.3%° *An organisation with the remit of helping those affected by crimes’ is, pursuant
to Section 10(23) of the Criminal Procedure Act, an NGO that provides free legal assistance
to those affected by crimes.

Regarding a complaint dealt with by a public body, although there is no specific provision
as to the legal standing of associations, the law does not prohibit other natural persons or
legal entities from acting (submitting a complaint) on behalf of a complainant.

NGOs and trade unions do not have a legal duty to act. The Act on Establishing the Slovak
National Centre for Human Rights provides that the Centre ‘secures legal aid for victims of
discrimination and intolerance’.3%® The Centre uses its mandate to represent the victims of
discrimination in anti-discrimination disputes only in a limited number of cases. More
details on the reasons for this are mentioned in chapter 7.7 of this report. It does not
report any problems from the courts in accepting this representation, nor do NGOs report
any potential problems in this regard, although in most cases an NGO provides victims with
representation by cooperating lawyers who are members of the Bar Association.

b) Engaging in proceedings in support of victims of discrimination (joining existing
proceedings)

In Slovakia, associations, organisations and trade unions are entitled to act in support of
victims of discrimination.

According to Section 95 of the Civil Dispute Act, ‘the court can also without any proposal
invite into the court proceeding a public body whose aim is protection of fundamental rights
and freedoms or legal entity which is entitled to rights protection, to engage in proceedings,
if the relevant party agrees.’36!

357 Administrative Code, 71/1967, Section 17(1).

358 Administrative Judicial Act, 162/2015, Section 50.

359 Criminal Procedure Code, 301/2005, Section 53.

360 Act No. 308/1993 on Establishing the Slovak National Centre for Human Rights (zdkon ¢ 308/1993 Z. z. o
zriadeni Slovenského narodného strediska pre ludské prava), Section 1(2)(e).

361 Civil Dispute Act, 160/2015, Section 95.
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These provisions make it possible for the Slovak National Centre for Human Rights and
NGOs (and possibly also trade unions) to engage in support of victims of discrimination
upon an invitation by the court. The NGO using this form of engagement does not report
any difficulties from the courts in implementation of this provision. For example, in a recent
case of the forced eviction of Roma decided by District Court KoSice II in 2022, the Court
accepted the international human rights NGO European Roma Rights Centre as a third
party intervener based on the provision of the Civil Dispute Act cited above. 362

Other forms of support are also possible although not explicitly listed in legislation (e.g. a
written legal opinion from an NGO or other entity in the form of an amicus brief). The Public
Defender of Rights submitted, for the first time, an amicus brief to the first instance court
in a case of discrimination against Roma children in education.363 Expert opinions issued
by the Slovak National Centre for Human Rights3%* at the request of a claimant are
sometimes submitted to the courts (by the claimants, if they decide to submit the opinions
requested from the centre).

c) Actio popularis

In Slovakia, national law allows associations, organisations and trade unions to act in the
public interest on their own behalf, without a specific victim to support or represent (actio
popularis).

Section 9a of the Anti-discrimination Act stipulates that, if a breach of the principle of equal
treatment could violate rights or interests protected by law or freedoms of a greater or
non-specified number of persons, or if the public interest could be otherwise seriously
endangered by such a violation, the right to invoke the protection of the right to equal
treatment is also vested in the Slovak National Centre for Human Rights or a legal entity
that is ‘concerned with or active in protection against discrimination’ (usually NGOs, but in
principle also trade unions).

These entities can request that the court determines that the principle of equal treatment
has been breached, that the entity breaching the principle of equal treatment refrains from
such conduct and, where possible, rectifies the illegal situation. The list of these actions is
non-exhaustive. In principle it can also include some financial compensation, but judicial
interpretation would be required in this regard. Although this provision is quite progressive,
it is only rarely used in practice. Only one domestic NGO - the Center for Civil and Human
Rights — has initiated proceedings by using actio popularis so far (in cases of an indirect
discriminatory legal provision of the Childbirth Allowance Act and in cases of segregation
of Roma children in education and Roma women in maternity wards). An international
NGO, the European Roma Rights Centre has submitted a few actio popularis claims to
Slovak courts in cases of discrimination. The Slovak National Centre for Human Rights has
not initiated any actio popularis proceedings so far.

For actio popularis proceedings, the same concept of the shift in the burden of proof applies
as in all other proceedings in cases of breaches of the principle of equal treatment initiated
on the basis of the Anti-Discrimination Act.

362 Decision of the Kosice II District Court, No. 15 C 190/2014- 650, 21 January 2022.

363 presov District Court, case Poradna pre obclianske a ludské prava (Center for Civil and Human Rights) v the
Ministry of Education and the District Office in Presov, proceedings file n. 29C/14/2016.

364 Under Section 1(2)(f) of the Act on the Slovak National Centre for Human Rights, the centre is granted the
competence to prepare expert opinions concerning compliance with the principle of equal treatment upon a
request or its own initiative. In 2021, the centre issued 29 expert opinions.
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d) Class action

In Slovakia, national law allows associations, organisations and trade unions to act in the
interest of more than one individual victim (class action) for claims arising from the same
event.

There are no restrictions as to the number of petitioners who can be represented (although
the Anti-discrimination Act is not explicit on the matter). Class actions are also possible in
Slovak civil judicial proceedings, meaning that a group of citizens can lodge an action based
on the same facts, where each victim must stand as a claimant.

According to Section 75 of the Civil Dispute Act, in cases where more than 10 claimants
are party to the proceedings, the court can decide that only one claimant should represent
the group.36>

6.3 Burden of proof (Article 8 Directive 2000/43, Article 10 Directive 2000/78)

In Slovakia, national law requires a shift of the burden of proof from the complainant to
the respondent. However, this is only applicable to civil proceedings.

According to Section 11(2) of the Anti-discrimination Act, if the claimant

‘communicates to the court facts which give rise to a reasonable assumption that a
violation of the principle of equal treatment occurred, the defendant has the
obligation to prove that there was no violation of the principle.’

The shifting of the burden of proof is applicable in all civil judicial proceedings filed on the
basis of the Anti-discrimination Act and ‘in proceedings in matters connected to a breach
of the principle of equal treatment’. As a breach of the principle of equal treatment is
defined very broadly (to include, for example, victimisation, instruction to discriminate,
incitement to discriminate, breach of the duty to adopt measures to prevent discrimination
etc.), the concept of shifting the burden of proof should apply to all the components of the
equal treatment principle and to all prohibited forms of discrimination.

The Constitutional Court has provided this interpretation of the shift in the burden of proof

‘burden of proof does not only and exclusively burden the defendant, but it also
burdens the claimant. The claimant must, by priority, bear the burden of proof
concerning the facts from which it can be inferred that direct or indirect
discrimination, or, let us say, [a breach of] the principle of equal treatment, has been
committed. The claimant must allege and at the same time submit proofs (bear the
burden of proof) from which it can be reasonably concluded that the principle of equal
treatment has been breached. At the same time, they must allege that their race or
ethnic affiliation (origin) is the inducement for the discriminatory action. It is only
thereafter that the burden of proof is shifted on to the defendant, who has the right
to prove their allegations that they have not breached the principle of equal
treatment.’3%6

The Constitutional Court provided some additional clarifications in relation to selected
aspects of the burden of proof in anti-discrimination proceedings.3¢” The court emphasised
the specificities of anti-discrimination proceedings, which are very demanding in terms of
evidence assessment. It also pointed to the specific distribution of the burden of proof

365 Civil Dispute Act, 160/2015, Section 75.

366 Finding of the Constitutional Court, No IV. US 16/09, 30 April 2009, available at:
https://www.ustavnysud.sk/documents/10182/992376/95 09a.pdf/13520fbb-1782-46cd-9402-
76137529¢669.

367 Finding of the Constitutional Court of the Slovak Republic, No III. US 90/2015-40, 1 December 2015.
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where the ‘claimant is supposed to communicate to the court the facts which give rise to
a reasonable assumption (i.e. not an unquestionable settlement) that a violation of the
principle of equal treatment occurred’,3%® which establishes the shift of the burden of proof
on to the defendant. Whether the burden of proof gets shifted or not depends on the quality
of the assessment of the evidence available - from the point of view of whether the
deciding court has thoroughly considered all facts that emerged in the proceedings.3¢® The
Constitutional Court, referring to case law from the Czech Constitutional Court,37° also held
that ‘the requirement for the claimant to prove that their discrimination has taken place
because of their racial (ethnic) origin and not for another reason can apparently not be
fulfilled since proving the motivation (incentive) of the defendant is simply impossible, due
to the nature of the issue itself’.3’! Thus, the Constitutional Court confirmed that the
claimant does not have to establish the motivation/incentive (the Constitutional Court uses
both of these words) of the defendant to discriminate.

In another relevant case, the Constitutional Court adhered to an assessment of a second
instance court from an earlier stage of the proceedings that ‘the defendant proved that it
is more likely that the discrimination hasn’t taken place than it is likely that the
discrimination has taken place, and so he discharged his burden of proof’ The Constitutional
Court did not provide any comprehensive test on assessing the level of probability of
discriminatory treatment. According to the author of this report, this practice is in violation
of CJEU case law (for example CHEZ Razpredelenie Bulgaria C-83/14).372

The implementation of this measure by Slovak courts is still problematic in practice. For
example, in a case on the segregation of Roma children in education, the domestic courts
in their decisions 373 concluded that the claimant (the grassroots NGO Center for Civil and
Human Rights) failed to sustain its burden of proof as it did not prove that the disputed
decisions of the state authorities on the school catchment area had violated a principle of
equal treatment and had disadvantaged Roma children in comparison to children from the
majority. Such an application of the principle of the shift of the burden of proof is a breach
of the provisions regarding the shift of the burden of proof set by domestic anti-
discrimination legislation and the EU directives.

The UN Committee of the Elimination of Racial Discrimination in its decision against
Slovakia concerning an individual case of discrimination against a Roma woman in
accessing employment has also highlighted shortcomings of general courts in
implementing this measure and recommended that the state fully enforce its Anti-
discrimination Act through the enhancement of available court proceedings for victims of
racial discrimination by ensuring, inter alia, that the principle of shifted burden of proof is
applied in line with Article 11 of the Anti-discrimination Act.3’* The improper

368 This wording (except for the words in brackets) is contained in Section 11(2) of the Anti-discrimination Act.
3% Finding of the Constitutional Court of the Slovak Republic, No III. US 90/2015-40, 1 December 2015, p. 15.
370 Finding of the Constitutional Court of the Czech Republic, No PI. US 37/04, 26 April 2006.

371 Finding of the Constitutional Court of the Slovak Republic, No III. US 90/2015-40, 1 December 2015,
pp. 17-18.

372 Finding of the Constitutional Court, No II. US 383/2013-16, V. S. v Primary School of Ivan Branislav Zoch in
Revdca, 10 July 2013. In this decision, the Constitutional Court seems to be indicating that once the burden
of proof is shifted on to the respondent (upon the applicant establishing facts from which it may be
presumed that there has been discrimination), the respondent is not obliged to prove beyond any doubt that
there has been no breach of the principle of equal treatment (as the directives presumably require) but that
it is sufficient to provide evidence establishing some probability of non-discrimination, provided that the
probability of non-discrimination is higher than the probability of discrimination. It seems that in the case
presented, the Slovak Constitutional Court lowers the requirements and standards of proof on the side of
the defendant once the burden of proof has been shifted to them, which may not be compatible with the
requirements of EU law on the burden of proof in discrimination cases and is reminiscent of a more
traditional approach to burden of proof in civil law.

373 Decision of the District Court in Presov, No. 29C/14/2016, 13 March 2019 confirmed by the Decision of the
Regional Court in Presov, No. 16Co/21/2019, 20 August 2020.

374 See CERD (2015), ‘Opinion of the UN Committee on the Elimination of Racial Discrimination in the case of
V.S. v. Slovakia’, Communication no. 56/2014 from 16 December 2015, para 7.4. and 9, available at:
https://www.poradna-prava.sk/en/documents/opinion-of-the-cerd-in-the-case-of-v-s/.
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implementation of shifting the burden of proof has also been challenged by the decision of
the UN Committee on the Elimination of Discrimination against Women, in its view adopted
on 16 November 2016 of D.S. v. Slovakia, a case of discrimination against a woman in
employment on the grounds of her family status and sex (illegal dismissal upon her return
to workplace from parental leave).375

The Act on Labour Inspection37¢ does not contain any explicit and clear provisions on the
burden of proof in relation to identifying breaches of the principle of equal treatment.

The Criminal Procedure Act allows for no exceptions to the traditional concept of burden of
proof in criminal proceedings.

6.4 Victimisation (Article 9 Directive 2000/43, Article 11 Directive 2000/78)

In Slovakia, there are legal measures of protection against victimisation. Article 12(4) of
the Constitution generally prohibits any victimisation resulting from the exercise of basic
rights guaranteed under the Constitution.

Under Section 2a (1) of the Anti-discrimination Act, victimisation is considered to be a form
of discrimination. The Anti-discrimination Act also contains an explicit definition of
victimisation according to which victimisation means any action or omission that is
unfavourable to the person concerned and is directly connected to a) seeking legal
protection against discrimination for oneself or on behalf of another person, or to
b) providing a witness testimony, an explanation or is connected to other involvement of
a person in a proceeding concerning the violation of the principle of equal treatment, or to
c) a complaint invoking a breach of the principle of equal treatment.3’” Thus, it is not only
a complainant directly affected by discrimination but anybody else who acts as a witness
or a general complainant who is protected against adverse treatment.

In addition to this provision, several other laws regulate protection against victimisation.3”8
The only procedural guarantee against victimisation is included in the Anti-discrimination
Act. A case of victimisation decided by domestic courts concerned a Roma woman who
claimed to be discriminated against in her workplace on the ground of her Roma ethnic
origin. Among other forms of discrimination, she also pointed out that direct discrimination
and harassment against her resulted in victimisation after she repeatedly complained to
the employer about how she was treated. The district and regional courts dismissed this
lawsuit.37°

375 See CEDAW (2016), ‘Views of the UN Committee on the Elimination of All Forms of Discrimination Against
Women in D.S. v. Slovakia’, Communication no. 66/2014, adopted on 21 November 2016, available at:
https://www.poradna-prava.sk/en/documents/views-adopted-by-the-cedaw-committie-in-the-case-of-d-s/.

376 Act No. 125/2006 on Labour Inspection and changing and supplementing Act No. 82/2005 on Illegal Work
and Illegal Employment and changing and supplementing certain laws, as amended (zakon ¢. 125/2006 Z.
z. 0 inSpekcii prace a o zmene a doplneni zédkona ¢. 82/2005 Z. z. o nelegalnej praci a nelegalnom
zamestnavani a o zmene a doplneni niektorych zakonov v zneni neskorsSich predpisov).

377" Anti-discrimination Act, 365/2004, Section 2a (8).

378 Complaints Act, 9/2010, Sections 7 and 8. These sections stipulate that the mere fact of filing an action
must not be used to the detriment of the complainant. Moreover, the complainant may request that their
identity not be disclosed. The other law is the Labour Code, Section 13(3), which states that no person may
be persecuted or otherwise adversely treated in the workplace as a reaction to a complaint, action, petition
to start criminal proceedings, or other report on criminality or other anti-social activity against another
employee or the employer. Similar provisions are enshrined in other acts, for example the Act on the State
Service of Customs Officers, Act on the State Service of Members of the Police Force, Act on the Fire and
Rescue Service, Employment Services Act, Higher Education Act, the Schools Act and the Healthcare Act.

379 Decision of the District Court Kosice II, No. 20C68/2012-350, 8 September 2015 and decision of the
Regional Court in Kosice, No. 2Co/657/2015 - 379, 13 December 2016.
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6.5 Sanctions and remedies (Article 15 Directive 2000/43, Article 17
Directive 2000/78)

a) Applicable sanctions in cases of discrimination - in law and in practice

As mentioned above, victims of discrimination have the right to sue the perpetrator - be
it a natural person or a legal entity, a public or private body - and request a number of
remedies, including (the list is not exhaustive) that they be made to refrain from such
conduct and, where possible, rectify the illegal situation or provide adequate satisfaction.
If the adequate satisfaction is insufficient, generally in cases where the violation of the
principle of equal treatment has considerably impaired the dignity, social status or social
achievement of the victim, a claimant may also seek financial compensation for non-
pecuniary damage. The amount of this financial compensation is determined by the court,
which must take into account the seriousness of the non-pecuniary damage and all
underlying circumstances. Material damages resulting from such treatment may also be
claimed.3® There is no difference in the procedure, whether a public or private entity is
being sued.

Since the list of possible claims is non-exhaustive, other possible claims include
determining (by the court) that the principle of equal treatment has been violated or
declaring a job termination invalid.38?

In the area of both public and private employment, labour inspectorates (based in every
region of the country) as the bodies that oversee the observance of employment legislation
(including appointment, dismissal, pay and working conditions) have the authority to
impose a fine of up to EUR 100 0003%2 (and in some cases up to EUR 200 000)383 on the
entities that fall under their jurisdiction and that have breached their duties under the
provisions of the employment legislation. The manager whose conduct has breached their
statutory duties in the field of employment and their obligations under collective
agreements may be fined up to four times their average monthly salary.3%*

As for access to employment, the offices of labour, social affairs and family are entitled to
investigate complaints regarding potentially discriminatory job announcements.38> If the
labour office finds a violation, it can impose a fine up to EUR 33 193. In practice, the labour
offices face difficulties in identifying the entity that published the discriminatory
announcement and that is why they cannot sanction the responsible person and/or
company. The liability of the advertising agency in question is not examined.38 In
education, the competent body is the State School Inspectorate. If the liable employee of
a school or a school facility fails to remove the deficiencies identified by the inspection,
they will be fined up to EUR 331.3%” The State School Inspectorate arguably faces serious
difficulties in enforcement its findings on illegal conduct in schools including practices of
discrimination, given the lack of competences to impose effective sanctions. The Head

380 Anti-discrimination Act, 365/2004, Section 9.

381 The Slovak courts do not have a problem with declaring that the principle of equal treatment has been
violated (and the Supreme Court confirmed the legitimacy of this claim in its decision of 22 February 2012,
No. 5 Cdo 257/2010). With regard to invalidity of job termination (for the reason of discrimination) and the
subsequent wage compensation, the Supreme Court held that these are possible claims (decision of the
Supreme Court of Slovakia, No 5 Cdo 56/2014, 24 March 2015, p. 8).

382 Labour Inspection Act, 125/2006, Section 19(1)(a).

383 Labour Inspection Act, 125/2006, Section 19(2)(b)(1) in conjunction with Section 19(3)(c).

384 Labour Inspection Act, 125/2006, Section 19(1)(c).

385 Employment Act, 5/2004, Sections 12 and 13 in conjunction with Section 62(2).

386 For example in some cases the announcement makes a statement such as ‘Alcoholics, lazy people and
Roma do not call!” but only a phone number is published and according to the domestic legislation the
mobile operator and police are not obliged to provide the labour office with the personal data of the phone
holder.

387 Act No. 596/2003 on State Administration of the School System and School Self-Governance,

Section 37a(2)(b).
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School Inspector specifically reported that the lack of sanction mechanisms to protect
children from poor-quality education gives rise to regression in the educational system.388

In the area of access to goods and services, the monitoring authorities (offices of the
Slovak Trade Inspectorate) may punish discriminatory conduct with a fine of up to
EUR 16 600. Where there are multiple violations of a legal obligation within one year, the
inspectorate may impose a fine up to EUR 33 000. In practice, recent sanctions for
discrimination imposed by the Slovak Trade Inspectorate ranged from giving binding
instructions to the discriminator (basically a warning without a fine) to a fine of EUR 1000.
The sanctions for discrimination have so far proven to be ineffective or insufficiently
dissuasive in practice.

b) Compensation - maximum and average amounts

The amount of financial compensation for non-pecuniary damage is not limited and
depends primarily on the seriousness of the damage caused and the circumstances under
which it occurred.

The amount of compensation for pecuniary damage is not limited - the claimant must
prove the real material damage that they have suffered and the causal link between the
damage suffered and the unlawful act of the defendant. The only exception seems to be
claims of wage compensation in cases of illegal dismissals (this is, however, a general
remedy applicable under the Labour Code, although the Supreme Court has already held
that it is also applicable in anti-discrimination proceedings - see section 6.1 above).
According to Section 79(2) of the Labour Code:

‘if the overall time for which an employee should receive wage compensation is
greater than 12 months, a court may, at the request of the employer, reduce the
employer’s obligation to pay wage compensation for the period in excess of 12
months by a proportionate amount or may decide not to award the employee any
wage compensation for the period in excess of 12 months. Wage compensation shall
be awarded for a period of no more than 36 months.’

There is no official or other information available on the average amount of compensation
awarded to victims.

However, a study by an NGO, the Center for Civil and Human Rights,38 offers some
information on the amounts of compensation for non-pecuniary damage that have been
granted by courts in cases of discrimination at that time.3°° The number of cases in which
compensation for non-pecuniary damage was awarded at that time was already indicative
of the unwillingness of Slovak courts to grant this type of compensation. Indeed, as the

388 The State School Inspectorate (2022), Sprava o urovni vychovy a vzdelavania v skolach a skolskych
zariadeniach v skolskom roku 2021/2022 (Report on the state and level of education in schools and the
school facilities in the school year 2021/2022). Introductory word of the Main School Inspector, p. 5.
Available at: https://www.ssi.sk/wp-content/uploads/2022/12/sprava 2022.pdf.

389 Durbakova, V., Holubova, B., Ivanco, S., Liptdkova, S. (2012), Hladanie bariér v pristupe k (&innej prévnej
ochrane pred diskriminaciou, (Searching for barriers in access to effective legal protection from
discrimination) KoSice: Poradna pre obcianske a ludské prava. The publication is also available at:
http://www.poradna-prava.sk/site/assets/files/1114/diskriminacia-na-slovensku.pdf.

390 The study presents the finding that, of 22 cases where courts found violations of the principle of equal
treatment and where claimants also sought financial compensation for their non-pecuniary damage, this
compensation was only granted in 12 cases. In cases where financial compensation for non-pecuniary
damage was granted, this was usually in the field of employment or access to it (eight cases). Two
remaining cases in which financial compensation for non-pecuniary damage was granted were in the fields
of access to services and housing. In six cases, the amounts awarded were most frequently around
EUR 1 000 or slightly over (up to EUR 1 327.75). In one case (relating to ethnicity) the compensation was
EUR 165.96 for each claimant (the case concerned several claimants), in another case it was EUR 3 983.75,
in another it was EUR 3 3198.39 and in the remaining case it was EUR 66 387.83. In the latter case the
ground for discrimination was not given in the proceedings, so it is unclear how the case relates to the Anti-
discrimination Act and the EU directives in general. In addition, the decision was not yet final.
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authors of the study note, after analysing all the decisions available at that time, courts
often considered the fact that the declaration of a violation of the principle of equal
treatment has been made to represent sufficient satisfaction for the person discriminated
against.?*' No recent study has been published on this issue, and, to the knowledge of the
author of this report, the practice of the courts in this respect has not changed. In respect
to the amount of compensation, particularly in cases of discrimination against Roma, the
NGO the Center for Civil and Human Rights, which is leading strategic litigation in this area,
constantly reports the on-going extreme reluctance of domestic courts to award financial
compensation for non-pecuniary damages; if compensation is awarded, it is generally
symbolic.392

There are no more recent complex data on the amounts of compensation awarded. The
Ministry of Justice in its reply to the author of this report did not provide any information
about the amount of compensation granted by courts in cases that were finalised by
effective judgments in 2022. The amount of compensation is not data that is required to
be collected. However, it can be seen from the 10 final decisions by courts in 2022 that
only three cases were decided in favour of the applicants, and the other claims were
dismissed.3%3

In a case of discrimination against Roma in access to a local bar, the court ordered the bar
owner to pay the Roma who had been discriminated against financial compensation to the
amount of EUR 300 each and legal costs. This is one of the first final court decisions in
Slovakia in which the court has awarded non-pecuniary damage for racial discrimination in
access to services - the total amount the defendant had to pay is EUR 600 for non-
pecuniary damage and approximately EUR 1 800 in legal costs.3 In a case of
discrimination against a Roma woman in access to employment,3°> the court awarded the
claimant EUR 2 500 out of EUR 5 000 requested. In a case of discrimination against a child
with disability in access to education, the first instance court awarded the claimant non-
pecuniary damages of EUR 3 000 - the full amount that she had requested.3°¢ In a case of
discrimination of Roma children, who were illegally placed in special classes for children
with intellectual disabilities, the first instance court awarded the claimants non-pecuniary
damages of EUR 5 000 each - the full amount that they had requested.3?” Also in a case
of forced eviction of Roma, the first instance court awarded nine applicants EUR 1 000
each.3%8

C) Assessment of the sanctions

It is already clear that the courts are fairly reluctant to award financial compensation at all
for non-pecuniary damage in cases of discrimination and when such compensation is
granted, the amounts tend to be symbolic. These amounts of compensation are hardly
effective, proportionate and dissuasive.

391 pyrbakova, V., Holubova, B., Ivanco, S., Liptadkova, S. (2012), Hladanie bariér v pristupe k ucinnej prévnej
ochrane pred diskriminaciou, (Searching for barriers in access to effective legal protection from
discrimination) KoSice: Poradna pre obcianske a lfudské prava, p. 98.

392 Center for Civil and Human Rights (2022) NGO Submission to the Committee on the Elimination of Racial
Discrimination concerning shortcomings in the implementation of the Convention in Slovakia, p. 9.

393 Response from the Ministry of Justice of 20 February 2023 to a request for information of 10 February 2023
(on file with the author).

394 Decision of the District Court in SpiSska Nova Ves, No. 1C 118/2010- 175, 25 April 2014 reaffirmed by the
decision of the Regional Court in KoSice, No. 6 Co 833/2014 - 223, 28 June 2016. More information on the
case is available at: https://www.poradna-prava.sk/en/documents/press-release-the-slovak-court-ordered-
a-bar-owner-to-pay-compensation-for-discrimination/.

395 Decision of the Spisska Nova Ves District Court in, No 8 C 268/2016 - 523, 23 March 2017 upheld by the
decision of the KoSice Regional Court by its decision of 7 February 2018, No. 9Co 259/2017.

3% Decision of the Zilina District Court, No 73/2019- 159, 27 July 2020.

397 Decision of the PresSov District Court from 24 November 2021, No. 15C/14/2016-557.

398 Decision of the District Court Kosice 1I, No. 15C/190/2014-650, 21 January 2022.
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One of the reasons for this inadequate implementation of the requirements of the directives
may be the wording of the corresponding provision of the Anti-discrimination Act
(Section 9(3)) which requires a finding of a ‘considerable impairment of the dignity, social
status or social achievement of the person injured’ in order for financial compensation for
non-pecuniary damage to be awarded.3°°

Although this set of conditions is not exhaustive and courts are supposed to take into
account ‘the seriousness of the non-pecuniary damage and all underlying circumstances’,
the most frequent practice is that persons affected by discrimination have to prove how
their dignity has been ‘considerably impaired’, instead of the perpetrators’ behaviour being
judged as inherently humiliating and impairing a person’s dignity.4°® Thus, instead of
bringing the perpetrators to justice, the individuals affected by discrimination often have
to go through their trauma again, including during the judicial proceedings, and remain
disillusioned after the judicial decision is announced. A change in legislation reflecting the
need for a paradigm shift (judging the behaviour and treatment of the perpetrator instead
of burdening and re-traumatising the victim) would be more than welcome.

As regards financial compensation for non-pecuniary damage, there is another problematic
issue, namely the judicial fees. According to Slovak legislation, the claimant is supposed
to pay 3 % of any sum claimed as financial compensation for non-pecuniary damage. This
means that the higher the amount claimed as compensation for non-pecuniary damage,
the higher the judicial fee - which hinders claimants from even requesting amounts that
would be effective, proportionate and dissuasive. The judicial fees are paid in advance and
in every instance, and they are doubled before the Supreme Court.40!

The issue about the effectiveness, proportionality and dissuasiveness of sanctions remains
relevant in respect to trade and labour inspectorates (see section 6.1 above).

On other remedies granted in cases of discrimination, when the courts declare that
discrimination has occurred, they generally oblige the discriminator to provide a written
apology to the person discriminated against and tend to find this remedy to be sufficient.
However, in most of cases of discrimination such a sanction by itself cannot be considered
to be effective, proportionate and dissuasive as required by the directives and must be
followed by financial compensation and or other financial sanction.

399 See section 6.1(a) for the full wording of the relevant provision.

400 An exception to this practice is a decision by the District Court in SpiSska Nova Ves of 25 April 2014 (ref.
No 1C/118/2010-175) reaffirmed by the decision of the Regional Court in KosSice, No 6 Co 833/2014 - 223
from 28 June 2016, where the district court argued that the defendant's action was directed against the
dignity of the complainants and that they were “gravely humiliated * by this action, and went on to say that
‘[a]ny discrimination is undoubtedly objectively degrading for every person affected by it’ and that it
represents action that is ‘particularly dangerous and socially inadmissible’.

401 If, however, the first instance court awards some but not all of the requested compensation, the fee before
the second instance court (and later possibly before the Supreme Court) is only calculated from the
difference between the amount originally claimed and the amount actually awarded.
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7 BODY FOR THE PROMOTION OF EQUAL TREATMENT (Article 13
Directive 2000/43)

7.1 Body designated for the promotion of equal treatment irrespective of
racial/ethnic origin according to Article 13 of the Racial Equality Directive

By the adoption of the Anti-discrimination Act in 2004,4°? the Slovak National Centre for
Human Rights became the specialised body for the promotion of equal treatment for all
grounds of discrimination covered by the Anti-discrimination Act. With the adoption of the
Anti-discrimination Act, Act 308/1993 on Establishing the Slovak National Centre for
Human Rights (‘Act on the Centre’) was amended.403

According to the Act on the Centre, the centre is an independent, non-judicial body,
subsidised by the state. According to Section 1 of the Act on the Centre, the centre fulfils
tasks in the field of fundamental rights and freedoms. To these ends, the centre does the
following:

- monitors and evaluates the observance of human rights and the observance of the
principle of equal treatment, in accordance with the Anti-discrimination Act;

- gathers information on racism, xenophobia and anti-Semitism in Slovakia and
provides this information on request;

- conducts research and surveys for the purpose of providing data in the field of human
rights, gathers and, on request, provides information in this field;

- prepares educational activities and takes part in information campaigns with the aim
of increasing tolerance in society;

- secures legal aid for victims of discrimination and intolerance;

- issues, on request of natural persons or legal entities or on its own initiative, expert
opinions in matters of observance of the principle of equal treatment in accordance
with the Anti-discrimination Act;

- carries out independent inquiries concerning discrimination.

The services of the centre are accessible on an equal basis to all, without costs.

The centre operates a central office in the capital Bratislava, as well as three regional
branches in three regional towns (Zilina, Banska Bystrica and KosSice) located in the
western, central and eastern part of the country. It is also reachable by phone and email.

The centre provides reasonable accommodation to persons with disabilities to a certain
extent. In particular, it currently has two fully barrier-free offices (in Zilina and Banska
Bystrica). This is not yet the case in Bratislava and KosSice. Recently, the centre introduced
a special measure in relation to providing legal aid to persons with disabilities in its office
in Zilina, where it secured the provision of a mobile ‘access ramp’ in order to remove a
barrier — a step - in front of the entrance to the building. As regards other measures, the
centre has purchased the ReadSpeaker application to facilitate the accessibility of digital
documents on its website. The application serves as a text reader.404

The centre runs a website, publishes press releases regularly and communicates with the
media. The centre has increased its overall public visibility in recent years, but arguably
still falls short of the overall visibility of the second independent human rights body in

402 Act No. 365/2004 on Equal Treatment in Certain Areas and Protection against Discrimination and on
amending and supplementing certain other laws as amended.

403 Act No. 308/1993 on Establishing the Slovak National Centre for Human Rights, as amended (zdkon ¢.
308/1993 o zriadeni Slovenského narodného strediska pre ludské prava v zneni neskorsich predpisov).

404 Response of the centre of 21 July 2023 to a request for information of 17 July 2023 (on file with the
author).
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Slovakia - the Public Defender of Rights (Ombudsperson). In addition, recent research
findings point out its low visibility among Roma living in marginalised communities.4>

Through an amendment to the Slovak Constitution and the adoption of the Act on the
Public Defender of Rights in 2001, the Public Defender of Rights (Ombudsperson) became
a specialised body for protecting the fundamental rights and freedoms of natural persons
and legal entities with respect to the activities, decision making or inactivity of public
administration bodies if such activities, decision making or inactivity is in conflict with the
legal order or the principles of the democratic state and the rule of law.%%® Although this
body was not specifically designed to promote equal treatment, in practice, it addresses
discrimination if it has been committed by the state administrative and self-government
bodies, pursuant to Article 12(2) of the Slovak Constitution, which is the general non-
discrimination clause. In this respect, the Public Defender of Rights provides independent
assistance to victims,*%” conducts surveys, produces reports and makes recommendations.
It is a quasi-judicial institution. It has a responsibility to deal with the claims of individuals
and to reach findings in individual cases, although conclusions in these cases are not legally
binding.

7.2 Political, economic and social context of the designated body

The position of the Government in relation to the National Centre for Human Rights can be
generally characterised by two approaches, which resulted from the different political
composition of the Government in respective election periods. The Government either gave
no attention to the functioning and independence of the centre and possible deficiencies in
this area or recognised the need to evaluate the setting up and functioning of the centre.

On a long-term and continuing basis, the centre is subject to criticism by NGOs,
international human rights bodies and others who are active in the field of human rights,
particularly for its insufficient functioning and independence.%%® In recent years, these
objections have been repeatedly highlighted in recommendations of the UN treaty
monitoring bodies and other international human rights institutions. The UN Committee on
the Elimination of Racial Discrimination, in its Concluding Observations from September
2022, reiterated the importance of adopting the relevant legislative amendment to ensure
that the centre is fully compliant with the Paris Principles and to ensure adequate resources
and institutional guarantees to enable the centre to discharge its mandate effectively and
independently, as both a national human rights institution and an equality body.4%°

In 2011, the Government approved the Analytical report on the functioning and status of
the Slovak National Centre for Human Rights in the context of institutional protection of
human rights in the Slovak Republic. This report was the first of its kind ever produced by
the Slovak Government and, more generally, the first attempt that has ever been made to
monitor and evaluate the functioning of the centre in a relatively complex manner.

405 Minority Rights Group Europe, Poradfa pre obcianske a ludské prava, EPEKA Slovenia, Equality and justice
on the sidelines: Comparative report on discrimination against Roma and their access to justice in Slovakia
and Slovenia, November 2022, p. 14. Available at: https://poradna-prava.sk/en/publications/equality-and-
justice-on-the-sidelines-comparative-report-on-discrimination-against-roma-and-their-access-to-justice-in-
slovakia-and-slovenia/.

406 Constitution of the Slovak Republic, Article 151a, para 1. Act No. 564/2001 on the Public Defender of Rights
(zakon ¢&. 564/2001 o verejnom ochrancovi prav).

407 Act on the Public Defender of Rights, 564/2001, Section 13.

408 See, for example, Center for Civil and Human Rights (2022), NGO Submission to the Committee on the
Elimination of Racial Discrimination concerning shortcomings in the implementation of the Convention in
Slovakia, pp. 10-11. Center for Civil and Human Rights, Minority Rights Group Europe and EPEKA Slovenia,
Equality and justice on the sidelines: Comparative report on discrimination against Roma and their access to
justice in Slovakia and Slovenia, November 2022, pp. 12-15.

409 Concluding Observations of the Committee on the Elimination of Racial Discrimination from
September 2022, CERD/C/SVK/13, para. 8-11. See also recommendations of Advisory Committee on the
Framework Convention for the Protection National Minorities. Fifth opinion on Slovak republic from
February 2022. Council of Europe, pp. 13-15.

89


https://poradna-prava.sk/en/publications/equality-and-justice-on-the-sidelines-comparative-report-on-discrimination-against-roma-and-their-access-to-justice-in-slovakia-and-slovenia/
https://poradna-prava.sk/en/publications/equality-and-justice-on-the-sidelines-comparative-report-on-discrimination-against-roma-and-their-access-to-justice-in-slovakia-and-slovenia/
https://poradna-prava.sk/en/publications/equality-and-justice-on-the-sidelines-comparative-report-on-discrimination-against-roma-and-their-access-to-justice-in-slovakia-and-slovenia/

Country report - Non-discrimination — Slovakia - 2023

Following the findings of the report and further analyses of the potential financial and legal
impacts of carrying out fundamental and systemic changes in the setting up and
functioning of the centre, the Ministry of Justice prepared an amendment to the Act on the
Centre. The amendment was meant to secure the compliance of the centre with the Paris
principles that set international standards regarding the functioning of national human
rights institutions, but was not adopted.

In 2021, the Ministry of Justice prepared an amendment to the Act on the Public Defender
and incorporated into this amendment a specific partial amendment to the Act on the
Centre. This legislative initiative was in response to the requirement of the European
Commission raised within the proceeding EU Pilot no. 4446/13/JUST to supplement a
provision defining the particular competence of the centre on issuing reports and
recommendations in the field of non-discrimination with the word ‘independent’ to meet
the obligations of the EU anti-discrimination law. However, the legislative process
concerning the amendment was pending at the end of 2022.419 The ministry plans to
propose such an amendment in the future, based on the outcomes of the current initiative
of the European Commission to strengthen equality bodies by setting minimum standards
on how they operate in all grounds of discrimination and areas covered by EU equality rules
through the directive.*'! The ministry recently reported that it observes on-going
negotiations about proposals of two EC directives in this regard and it intends to propose
the amendment to the Act on the Centre once the texts of these directives are finalised.*!2
In December 2022, the centre publicly welcomed the proposals of the respective EC
directives and called on the Slovak Government to support them as well as to ensure their
rapid and effective transposition into the Slovak legal order.4!3

7.3 Institutional architecture

In Slovakia, the designated body forms part of the body with multiple mandates. Apart
from its mandate as a body for the promotion of equal treatment, the centre has a mandate
as the national human rights institution (NHRI). It was given this mandate by its
establishment on 1 January 1994 following the Treaty on the Establishment of the Slovak
National Centre for Human Rights between the Government of the Slovak Republic and
United Nations.4'* The centre is currently not in full compliance with the principles relating
to the status of national human rights institutions for the promotion and protection of
human rights (the Paris principles) and continues to be accredited with ‘B’ status.

7.4 Status of the desighated body - general independence and resources

a) Status of the body

- Separate or other legal status or personality:

The centre has separate legal status, as established by the Act on the Centre. According

to the Act on the Centre, the centre is an independent, non-judicial body, subsidised by
the state.

410 Response of the Ministry of Justice of 20 February 2023 to a request for information of 10 February 2023
(on file with the author). The proposed amendment and information about the course of the on-going
legislative process are available at: https://www.slov-lex.sk/legislativhe-procesy/-/SK/dokumenty/LP-2021-
391.

411 Response of the Ministry of Justice of 19 January 2022 to a request for information of 10 January 2021 (on
file with the author). Detailed information about the initiative of the European Commission is available at:
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13098-Equality-bodies-binding-
standards en.

412 Response of the Ministry of Justice of 20 February 2023 to a request for information of 10 February 2023
(on file with the author).

413 See the public statement of the centre from 8 December 2022 in this regard. Available at:
https://www.snslp.sk/aktuality/vitame-navrhy-smernic-o-standardoch-pre-organy-pre-rovhake-

zaobchadzanie/.
414 Notice of the Ministry of Foreign Affairs of the Slovak Republic, No. 29/1995.
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- Selection of governing body:

The governing body of the centre is the executive director, who manages and exercises
control over the centre and who is the statutory representative of the centre,*'> and the
board, which consists of nine independent members. One member is appointed by the
President of the Slovak Republic, one member by the Chair of the National Parliament, one
member by the Ombudsperson, one member by the Prime Minister of the Government of
the Slovak Republic in response to a proposal from NGOs, one member is appointed by the
Minister of Labour, Social Affairs and Family and the other four members are appointed by
deans of the four law faculties (see Section 3a(1) of the Act on the Centre). Membership
of the board is voluntary and the board members are only entitled to reimbursements of
their cash expenses (see Section 3a(3) of the Act on the Centre).

- Powers to recruit and manage staff:

The executive director is elected and dismissed by the board upon nomination by the board
members. The staff are appointed and dismissed by the executive director.

- Sources of funding:

The centre is financed by subsidies from the state budget and partially from project funds;
in 2022, these funds came from European Commission, EEA and Norway grants and the
Council of Europe.

- Accountability

The Act on the Centre does not deal with the question of to whom the centre is accountable
(it only stipulates that the executive director of the centre is accountable to the board and
sets out the areas of this accountability, such as the activities of the centre, proper
management and bookkeeping, fulfilling the decisions of the board etc).4!® Given the fact
that the centre is a public institution set up by law, it can be argued that it is accountable
to the public (although there is no particular provision contained in the Act on the Centre
that would set up mechanisms for implementing this accountability and/or controlling it).
In terms of spending finances from the state budget effectively, the centre is accountable
to the Supreme Audit Office of the Slovak Republic, which controls the management of
funds and the property of the state.

b) Independence of the body
Section 2(1) of the Act on the Centre stipulates that the centre is an independent legal

entity. However, NGOs and international human rights bodies have questioned the factual
independence of the centre in practice.*!’

415 Act on the Centre, 308/1993, Section 2(1),(2) and 3b.

416 See Act on the Centre, 308/1993, Section 3b(4), for more details.

417 UN Committee on Economic, Social and Cultural Rights (2019), Concluding Observations of the Committee
on Economic, Social and Cultural Rights from November 2019, (E/C.12/SVK/CO/3), para. 6-7. Available at:
https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fSVK
%2fC0O%2f3&Lang=en. European Commission against Racism and Intolerance (ECRI) (2020) ECRI report on
the Slovak republic: 6th monitoring cycle, Council of Europe, para 3. The report was adopted on
1 October 2020.
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C) Resources
- The annual budget of the body:

In 2022, the overall subsidy for the centre from the state budget was EUR 944 287. The
centre had additional income of approximately EUR 170 000 from the implementation of
four projects.*'® In comparison with the previous two years, the centre’s funding has
gradually increased to some extent (EUR 849 874 in 2021, EUR 797 822 in 2020). As well,
the centre substantially increased its additional income from implementation of projects
(EUR 25 734 from one implemented project in 2021). The share of the annual budget
dedicated to the equality body mandate is not set out.#!® In the author’s opinion, the
resources designated to the centre remains insufficient with regard to the range of its
competences, which may arguably limit their effective fulfiiment.

The current mechanism of financing the centre may arguably have a negative impact on
its independence. Given that it is the Government that introduces the Act on the State
Budget on an annual basis and the Parliament that approves the act, and there are no
constitutional or statutory guarantees on minimum budgetary thresholds for the centre or
mechanisms that would prevent the possibility of arbitrary (non)allocation of funds to it
(which, in practical terms, is in the full and exclusive control of the Government), this
mechanism casts doubts on whether the centre can, in principle, be independent from the
political powers in office under the legislation and the current mechanisms of approving
the centre’s annual budgets.

- The share of the annual budget dedicated to the equality body mandate:

The share of the annual budget dedicated to the equality body mandate is not set out.*2°
- The total number of staff of the body:

In December 2022, the centre had 26 in-house employees (two of them are currently on
parental leave), which is on the same level as in 2021. As of the end of 2022, it also had
16 external employees contracted on agreements outside employment. They are working
mostly on projects implemented by the centre.4?!

- The number of staff dedicated to the equality body mandate:

Its multiple mandate as the body responsible for the promotion of equal treatment and as

the national human rights institution (NHRI) is not structurally divided within the centre
and all employees of the centre carry out both mandates simultaneously.*??

418 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author). It included in particular EUR 38 442 for the implementation of the project ‘Reducing the
overuse of the institution of detention by means of harmonisation and the promotion of alternative methods
of detention’ funded by the European Commission (Justice Programme 2021-2027) and EUR 116 990 for the
implementation of the project ‘Support to domestic human rights institutions in monitoring fundamental
rights and human rights aspects of the rule of law state’ funded by the EEA and Norway grants. The length
of implementation of these projects goes beyond the year 2022.

419 Response of the centre of 17 January 2022 to a request for information of 10 January 2022 (on file with the
author).

420 Response of the centre of 17 January 2022 to a request for information of 10 January 2022 (on file with the
author).

421 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).

422 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).
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7.5 Grounds covered by the designated body

The centre has a mandate to deal with all grounds covered by national law, i.e. sex, religion
or belief, race, affiliation with nationality (ndrodnost) or an ethnic group, disability, age,
sexual orientation, marital status and family status, colour of skin, language, political or
other opinion, national or social origin, property, lineage/gender or other status, or the
reason of reporting criminality or other anti-social activity, contained in Section 2(1) of the
Anti-discrimination Act as well as some other grounds contained in other acts
(unfavourable state of health, duties to family, membership of or involvement in a political
party or political movement, a trade union or other association).

According to the assessment of the author of this report, the centre does not prioritise any
of the covered grounds; a significant number of cases in which the centre provided legal
representation before courts or on which it issued expert opinions relate to discrimination
in employment on the ground of ‘other status’ and it is a failure of the centre that in respect
of providing support to victims it has not sufficiently addressed pressing and widely
documented discrimination in Slovak society on specific grounds. Given the limited legal
staff and institutional capacity of the centre, prioritisation in dealing with the grounds of
discrimination is necessary. However, this has not been reflected in the centre’s approach
so far.

7.6 Competences of the designhated body - and their independent exercise
a) Independent assistance to victims

The centre has a duty to provide independent assistance to victims.%?3 It receives claims
from individuals by post, email and by electronic form as well as in person and generally
provides claimants with free legal counselling by assessing whether they were subjected
to discrimination based on the received information and providing them with advice about
available legal options to address discrimination. The centre can also provide victims with
free legal representation in a court proceeding concerning discrimination. The centre has
competence under national anti-discrimination legislation to submit actio popularis claims
in cases of systemic discrimination. The assistance to victims is not provided by a third
party, but the centre, outside the central office in Bratislava, operates by three small local-
level offices in the regions.

The information available does not allow the author of this report to assess whether this
duty is exercised in an independent manner and effectively. The provision of assistance to
victims is based on private communication between the centre and victims of discrimination
and, as such, this information is not publicly available.

The centre assists victims in various forms, such as dealing with complaints, mediating in
cases or providing legal representation in court proceedings. In 2022, the centre received
122 complaints where discrimination was reasonably claimed, and the centre found them
to fall within its remit.4?* The available data shows that the number of complaints received
from people who have been discriminated against remains very low.4?>> For comparison,
the Office of the Slovak Ombudsman according to recent available data in 2022, dealt with
873 complaints, which - regardless of the broader and different mandate of the
Ombudsman’s Office - indicates that it has higher visibility and, arguably, greater
credibility.#?6 In the author’s opinion, the low number of complaints received by the centre

423 Act on the Centre, 308/1993, Section 1 (2e).

424 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).

425 Response of the centre of 17 January 2020 to a request for information of 10 January 2020 (on file with the
author). In 2020 the centre received 101 complaints and in 2021 the centre received 130 complaints.

426 Office of the Public Defender of Rights (2023), Sprava o ¢innosti verejného ochrancu prav za obdobie roka
2022 (Report on the activity of the Public Defender of Rights for a period of 2022), p. 14. Available at:
https://vop.gov.sk/wp-content/uploads/2023/04/Sprava 2022 final2.pdf.
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can arguably be attributed to its on-going insufficient visibility and overall outreach to
victims of discrimination, and at the same time may also be negatively influenced by on-
going barriers to access to justice in cases of discrimination, which discourage persons who
feel they have been discriminated against from seeking justice in Slovakia in general.*?”

A new NGO research report from November 2022 analysed, among other aspects, activities
of the centre in terms of addressing discrimination of Roma and ensuring access to justice
for them. The report pointed out that the centre received only a very small number of
complaints concerning racial discrimination submitted by Roma applicants. The reasons for
such a low number of complaints received despite the on-going prevalence of
discrimination against Roma in Slovakia are arguably many, but may obviously include also
very low awareness of the Centre among Roma. This confirmed the findings of the
qualitative research conducted - interviews with over 30 Roma activists — which showed
that only a few were aware of the existence of the Slovak equality body. Considering that
the respondents are activists who have defended themselves against discrimination and
have a higher awareness of legal remedies, this suggests that the awareness of the equality
body among Roma communities is extremely low.4%8

The research in question included interviews with several domestic legal experts on anti-
discrimination law (including the country experts on non-discrimination and gender). They
generally reflected that the change of the equality body’s director in 2020 had enhanced
its public relations and visibility. However, some argued that the organisation does not
focus sufficiently on the most pressing discrimination-related issues or on their legal
repercussions, suggesting that it should give its litigation competence higher priority and
have a clear litigation strategy. Legal experts raised the importance of building up the
institutional authority of the centre in relation to the Government and other state
institutions, so that its findings and recommendations would have an increased public
impact.4??

Moreover, the research also included an interview with the executive representative of the
centre, who acknowledged some challenges that need to be addressed. He highlighted
recent efforts by the centre to raise its public profile and emphasised the importance of
enhancing its overall credibility and visibility so that the public is aware that the equality
body can provide effective legal assistance and can be trusted. However, he stated that
the organisation lacks sufficient staff, given the extent of its responsibilities. According to
the representative, the recommendations of the equality body are widely ignored by other
state institutions, which is very difficult to change as they are not binding. As for addressing
discrimination against Roma, the equality body found it important to raise public awareness
and publicise the accessibility of legal help, while acknowledging that it should be more
proactive in this regard: in particular by developing closer relationships with Roma
communities and providing more legal assistance so they could take more legal action with
their support.43°

427 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).

428 Minority Rights Group Europe, Poradfa pre obcianske a ludské prava, EPEKA Slovenia, Equality and justice
on the sidelines: Comparative report on discrimination against Roma and their access to justice in Slovakia
and Slovenia, November 2022, available at: https://poradna-prava.sk/en/publications/equality-and-justice-
on-the-sidelines-comparative-report-on-discrimination-against-roma-and-their-access-to-justice-in-
slovakia-and-slovenia/.

429 Minority Rights Group Europe, Poradria pre obcianske a ludské prava, EPEKA Slovenia, Equality and justice
on the sidelines: Comparative report on discrimination against Roma and their access to justice in Slovakia
and Slovenia, November 2022, p. 13.

430 Minority Rights Group Europe, Poradfa pre obcianske a ludské prava, EPEKA Slovenia, Equality and justice
on the sidelines: Comparative report on discrimination against Roma and their access to justice in Slovakia
and Slovenia, November 2022, p. 13.
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b) Independent surveys and reports

The centre has a duty to conduct independent surveys and publish independent reports.*3!
In practice, it includes in particular publishing an annual report on the observance of human
rights including the principle of equal treatment, and publishing various analytical
materials.

Moreover, the centre regularly develops and submits its alternative reports to international
human rights bodies concerning the implementation of international human rights
obligations by the Slovak Government. In 2022, the centre submitted its observations to
the UN Committee on the Elimination of Racial Discrimination and raised relevant
shortcomings concerning the protection of the rights of racial minorities in Slovakia.*3? As
well, it e.g. submitted an interim follow-up of recommendations addressed to the Slovak
Republic by the European Commission against Racism and Intolerance (ECRI) within the
6th monitoring cycle and made a submission to the UN High Commissioner for Human
Right on the impact of the COVID-19 pandemic on the realisation of the right to education
for all girls without discrimination. In general, the centre, in these reports from recent
years, consistently addresses relevant human rights and confronts the Government
authorities with a wide range of on-going relevant human rights issues. In this context,
the submissions to international bodies can be considered to be independent.

In addition, the centre reportedly develops and submits a number of other reports or
written comments to human rights or other international institutions. These e.g. included
several written submissions to the European Commission particularly as the result of a
request for information or within public consultations as well as reports submitted by the
centre as part of its engagement in the EQUINET and ENNHRI networks. Its reports were
generally aimed at providing information on relevant human rights issues in Slovakia or
about the activities of the centre in these areas.*33 Many such reports were apparently
submitted at the request of these institutions, rather than being produced proactively.

In addition, the centre is generally engaged in consensual cooperation with the
Government institutions on particular Government documents, often through its
participation in established working groups.

The research activities of the centre in 2022 included e.g. an analysis assessing the impacts
of the COVID-19 pandemic on the exercise of fundamental rights and freedoms and areas
protected by the Anti-discrimination Act; analysis discussing the issue of segregation in
education in the context of Slovakia; and reports from thematic monitoring focusing on
discrimination in pre-contractual employment relationships as well as the occurrence of
hate speech and extremist crimes. It also assessed the availability of community-based
social services for people with disabilities. Apart from research reports, the centre in 2022
also published a manual on how to protect against discrimination and human rights
violations in the area of health care for the general public.#3* In the author’s opinion, the
centre’s research activities generally focus on relevant issues concerning protection against
discrimination in Slovakia, including the most pressing issues.

The centre does not conduct strategic planning in terms of developing and adopting a
formal multi-annual strategy setting out their priorities and prospective activities or
adopting individual strategies on specific aspects of its mandate. However, it develops
plans for its activities on an annual basis, which sum up its planned activities, strategic

431 Act on the Centre, 308/1993, Section 1(2)(g) and (h).

432 The submission is available at: https://www.snslp.sk/aktuality/informovali-sme-o-stave-implementacie-
medzinarodneho-dohovoru-o-odstraneni-vsetkych-foriem-rasovej-diskriminacie-na-slovensku/.

433 The centre on request provided a list of all the produced reports. Response of the centre of 22 February
2023 to a request for information of 10 February 2023 (on file with the author).

434 All the released research reports are published on the website of the centre at:
https://www.snslp.sk/vysledky/publikacna-cinnost/.
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topics to focus on, its commitments resulting from various action plans and strategies as
well as plans for reporting to international human rights bodies.*3*

C) Recommendations

The centre is competent to issue independent recommendations on discrimination
issues.*3¢ In practice, the centre issues the recommendations in its annual reports on the
observance of human rights, including the principle of equal treatment, in Slovakia. In
addition, it regularly includes recommendations in its reports on inquires, analytical reports
or alternative reports for international human rights bodies. Recommendations are
primarily addressed to the Government, Government institutions or other state institutions.

In 2022, the centre formulated and included a wide range of independent
recommendations in its report on the observance of human rights, including the principle
of equal treatment, in Slovakia. In this regard, it focused on selected issues that have
resonated in the public discourse, including e.g. women’s reproductive rights and the
impact of the COVID-19 pandemic on selected human rights and fundamental freedoms in
Slovakia. In the author’s opinion, the centre, in its recent annual report, generally
addresses relevant issues concerning protection against discrimination in Slovakia and as
such can be considered to be independent.*37

The centre engages in commenting on some legislative proposals or proposed Government
policies within its human rights focus, and its inputs commonly take the form of
recommendations. In particular, it commented on an amendment to the School Act
proposed by the Ministry of Education in August 2022, which specifically contained the
proposal for the definition of segregation. In addition, the centre is generally engaged in
consensual cooperation with the Government institutions on particular Government
documents, often through its participation in established working groups. In 2022, for
instance, the centre cooperated with the Office of the Government Plenipotentiary for Roma
Communities on the development and implementation of action plans for 2022-2024 under
the Strategy for Roma Equality, Inclusion and Participation 2030, including specifically the
priority area of health. It also coordinated the meetings of the established platform on
ensuring the protection of the rights of individuals in the area of healthcare regardless of
the protected characteristics of ethnicity. For the Ministry of Justice, the centre provided
inputs and opinions on the drafting of proposals and texts of directives on equal treatment
standards and the impact of their future transposition on the legislative regulation of the
mandate and powers of the centre or national anti-discrimination legislation.438

The centre also commonly formulates recommendations in its expert opinions and
addresses them to various bodies depending on the issue and context of the expert
opinions (see section 7.6.(e)).

d) Prevention, promotion and awareness-raising

The centre reported that in 2022 it carried out 34 educational activities — training sessions
aimed at raising awareness of the fight against discrimination through educational events
organised at primary and secondary schools, universities, public institutions and upper
management of private companies. It addressed the issue of discrimination and its
prevention through a number of training modules with various focuses. These included, for
instance, discrimination in the form of sexual harassment in the workplace or non-
discrimination under the Convention on the Rights of Persons with Disabilities, as well as

435 These annual plans are available at: https://www.snslp.sk/nasa-cinnost/plan-cinnosti/.

436 Act on the Centre, 308/1993, Section 1(2)(h).

437 Slovak National Centre for Human Rights (2022), Report on the observance of human rights including the
principle of equal treatment for the Year 2021, available in English at: https://www.snslp.sk/wp-
content/uploads/Human-rights-report -for-the-year-2021.pdf.

438 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).
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the management of diversity and equal treatment, within the framework of which the
centre encourages learners to implement and promote diversity. Moreover, in 2022, the
centre published 18 podcasts and several blogs on human rights issues, including those
focusing on raising awareness of discrimination and the need for its prevention. It has also
been involved in awareness-raising campaigns launched by other subjects, such as
Violence Against Women, Bratislava Without Hate, It's About Our Lives and Rainbow
PRIDE. It also intensively raised awareness in the context of the adoption of temporary
equalisation measures between public and private legal entities.*3° (see chapter 5: Positive
action).

e) Other competences
The centre:

- monitors and evaluates the observance of the equal treatment principle and the Anti-
discrimination Act;

- gathers and provides information upon request on racism, xenophobia and anti-
Semitism in the Slovak Republic;

- prepares educational activities and participates in information campaigns aimed at
increasing tolerance in the society; and

- issues expert opinions on the observance of the equal treatment principle under the
Anti-discrimination Act, upon requests from natural persons or legal entities or on its
own initiative (see section 7.8.a below for further information).

7.7 Legal standing of the designated body

In Slovakia, the designated body - the Slovak National Centre for Human Rights - has
legal standing to:

- bring discrimination complaints (on behalf of identified victims) to court;
- bring discrimination complaints (on behalf of non-identified victims) to court;
- intervene in legal cases concerning discrimination, such as amicus curiae.

In accordance with Section 1(3) of the Act on the Centre, the centre has the authority to
represent parties in proceedings concerning violation of the principle of equal treatment.
The clients are represented by the centre’s staff lawyers. In such cases the people
represented by the centre do not pay for the legal representation it provides. However, the
centre cannot represent victims of discrimination in proceedings before the Constitutional
Court. The centre can intervene in legal cases concerning discrimination, such as amicus
curiae. The centre does not have any litigation strategy; according to the centre, it has a
duty as the equality body to treat every client equally and does not give strategic
preference to any cases due to their potential impact on society.

In 2022, the centre provided legal representation in one new case of discrimination that
was filed with domestic courts. The case concerns alleged discrimination in access to
employment based on age.**?

In addition, the centre provided on-going representation in three other pending cases. The
second case concerned discrimination against a child in preschool education based on the
ground of disability. The child diagnosed with a behavioural disorder was not enrolled in a
kindergarten because the director claimed that the kindergarten was not able to provide
education for children with special educational needs. In July 2020, the district court
confirmed discrimination against the child, ordering the school to apologise and to

439 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).

440 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).
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financially compensate the child (EUR 3 000). After partial success on the merits of the
case, the centre, on behalf of the client, brought an extraordinary appeal in the remaining
part to the Supreme Court of the Slovak Republic.44!

Low visibility and few cases may also play a role in the number of people who have been
discriminated against who are represented by the centre in court proceedings. In 2022,
the centre overall represented five people in four proceedings, and the overall humber still
remains strikingly low.#42

The centre is also authorised by domestic legislation to join judicial proceedings in cases
of discrimination, either on the side of the claimant or on the side of the defendant. In
2022, the centre joined one judicial proceeding concerning alleged discrimination in
employment relationships based on ‘other status’.*43

In cases in which breaches of the principle of equal treatment could violate rights, interests
protected by the law or freedoms of a larger or non-specified number of people, or if the
public interest could be seriously endangered in some other manner by such a violation,
the centre itself can invoke the protection of the right to equal treatment in its own name
(actio popularis). So far (as of the end of 2022), the centre had not filed any such actio
popularis claims in its own name. The centre noted that it continuously analysed the
possibilities of filing such claims in particular cases. At the same time, it also reported that
it favours an out-of-court solution in cases of so-called structural discrimination, which may
eventually be targeted by actio popularis. 1t considers this procedure to be a more effective
way of combating structural discrimination, since - in its opinion - the institute of actio
popularis lacks a comprehensive domestic legislative procedural basis. In this context, the
centre directly reported that it currently finds actio popularis to be an ineffective tool for
elimination of structural discrimination in the conditions of the Slovak legal order.*** The
author of the report does not find this opinion of the centre to be justified, while supporting
a different view that actio popularis in Slovakia has the potential to address the exposure
of systemic discrimination in Slovakia.

A new NGO research report from November 2022 analysed, among other aspects, activities
of the centre in terms of addressing discrimination of Roma and ensuring access to justice
for them. The report pointed out that the centre remains inactive in providing legal
representation in court proceedings to Roma who feel they have experienced
discrimination, stating that from 2019 onwards the centre has provided no legal
representation to such Roma in court proceedings at all. It also highlighted that the centre
has never brought actio popularis cases addressing instances of systemic racial
discrimination on its own initiative.44

In general, the centre continues to be engaged in only a small number of cases of
discrimination before courts and it is not sufficiently active in improving access to justice
for people who have experienced discrimination. According to the assessment of the author
of this report, a significant number of the limited amount of cases in which the centre
provided legal representation before courts over the years have related to discrimination
in employment on the ground of ‘other status’ and so do not sufficiently address the

441 Decision of the Zilina District Court, No. 7C/83/2019-159, 27 July 2020. Decision of the Regional court in
Zilina, No. 10Co0/58/2021-243, 16 December 2021.

442 Response of the centre of 20 February 2023 to a request for information of 10 February 2023 (on file with
the author).

443 Response of the centre of 20 February 2023 to a request for information of 10 February 2023 (on file with
the author).

444 Response of the centre of 20 February 2023 to a request for information of 10 February 2023 (on file with
the author).

445 Minority Rights Group Europe, Poradfa pre obcianske a ludské prava, EPEKA Slovenia, Equality and justice
on the sidelines: Comparative report on discrimination against Roma and their access to justice in Slovakia
and Slovenia, November 2022, p. 19. Available at: https://poradna-prava.sk/en/publications/equality-and-
justice-on-the-sidelines-comparative-report-on-discrimination-against-roma-and-their-access-to-justice-in-
slovakia-and-slovenia/.
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pressing and widely documented discrimination in Slovak society. From this perspective,
the case law produced by the centre appears to fall short of its particular strategic relevance
in terms of advancing the implementation of anti-discrimination legislation in domestic
courts, spurring public discussion on the most pressing human rights issues or addressing
issues that need legal interpretation.

7.8 Dispute resolution
a) Quasi-judicial functions

In Slovakia, the equality body - the Slovak National Centre for Human Rights - is a quasi-
judicial institution.**® It has a responsibility to deal with claims of individuals and reach
findings on discrimination in individual cases.**’

Within its competences, the centre can also decide to carry out its own specific independent
inquires to investigate possible discriminatory practices, which the centre has either
received information about from individuals or documented itself (e.g. from reports in the
media). In 2022, the centre conducted five such independent inquiries; reports from three
of these are published on its website. One of them concerned alleged discrimination against
Roma in access to a recreational area for swimming - a lake run by the municipality of one
of the town areas in KoSice. The municipality placed conditions on the access of Roma
persons to the lake by providing fictional ‘club cards’ and the centre found this practice
discriminatory. The other two inquiries related to assessing organisational changes in
Slovak Labour offices leading to the dismissal of 31 employees, indicating possible
discrimination as well as assessing the constitutionality of the legal regulation on the
reimbursement of so-called exceptional medicines.**® The remaining two independent
inquiries concerned the segregation of Roma children in education, reports from which are
not published on the centre’s website.4+°

In addition, the centre has a competence to issue expert opinions on the observance of the
equal treatment principle under the Anti-discrimination Act. The centre develops expert
opinions whenever requested from third parties claiming potential discrimination and in
cases where it assesses that the content of the opinion and its subsequent publication may
be beneficial in the context of the protection and prevention of discrimination.*>° Its expert
opinions arguably fall within providing legal aid to victims and thus to exercising its quasi-
judicial function. In 2022, the centre issued 20 expert opinions assessing possible violations
of the principle of equal treatment, while 17 of them were published on the website. Three
of them were not published at the request of complainants.**! The centre provided, through
communication with the claimant, supportive expert opinions to the courts in a case of
segregation of Roma women in maternity wards and also in a case of misdiagnosis of Roma
children. There is no indication that these opinions are not independent. However,
according to the author of this report, they sometimes unnecessarily assess and address
issues that are not particularly relevant given the prevalent and deeply rooted
discriminatory practices in Slovakia and the fact that in 2022, a significant number of them
dealt with discrimination on the grounds of ‘other status’,*°?2 instead of targeting
widespread discrimination on the fundamental discrimination grounds such as ethnicity,

446 The issue is a matter of interpretation. The author of this report interprets the competence of the Slovak
equality body to hear and consider individual complaints as a quasi-judicial competence, which is why she
considers the equality body to be a quasi-judicial body.

447 Act on the Centre, 308/1993, Section 1 (2f).

448 The reports from independent surveys are published here: https://www.snslp.sk/nasa-cinnost/pravne-
sluzby/nezavisle-zistovanie/.

449 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).

450 Response of the centre of 21 July 2023 to a request for information of 17 July 2023 (on file with the
author).

451 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).

452 The ground ‘other status’ is not defined in the ADA so, in principle, it could include anything.

99


https://www.snslp.sk/nasa-cinnost/pravne-sluzby/nezavisle-zistovanie/
https://www.snslp.sk/nasa-cinnost/pravne-sluzby/nezavisle-zistovanie/

Country report - Non-discrimination — Slovakia - 2023

gender, disability and others that the centre should, by necessity, focus on, given its limited
capacities. This aspect may arguably be influenced by the nature of alleged discrimination
in requests or complaints received by the centre. It is positive that the centre issues
opinions on its own initiative without individual applications and thus selects particularly
relevant issues to address.

The centre monitors the impact of its expert opinions and its conclusions in respect of
complaints received in which it has identified discrimination and evaluates measures that
recipients take in response. However, its ability to check their implementation effectively
is limited.4%3

i) Power to impose sanctions

The centre cannot issue binding enforceable decisions or impose sanctions. It can issue
non-binding opinions. Its opinions can only serve as a relevant opinion, which can be
presented, for instance, in court proceedings when victims decide to take additional legal
steps.

ii)  Nature and level of sanctions

Not applicable as the centre cannot impose sanctions.

iii)  Possibility to appeal (to the body itself or to the court)

Not applicable. The centre can issue only non-binding opinions, which cannot be
appealed.

iv) Enforcement of binding decisions
Not applicable. The centre can issue only non-binding opinions.
V) Implementation of non-binding opinions

The centre monitors how clients make use of its opinions and when the clients decide to
file a lawsuit they usually propose that the centre be engaged in the proceeding as a third
party. The centre monitors the overall impact of its opinions on eradicating discriminatory
practices or behaviours that the centre has found to be discriminatory. However according
to centre, it has an insufficient remit in relation to carrying out further checks on those
who discriminate, which limits further monitoring.4>*

b) Amicable settlements
The centre has a competence to represent persons affected by discrimination in out-of-
court settlements in court proceedings where it represents a party. However, it is not a

mediator and does not cooperate with mediators in that context.*>>

In 2022, one case in which the centre represented a person claiming discrimination was
discontinued due to an out-of-court settlement. Details have not been disclosed.*>¢

453 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).

454 Response of the centre of 17 January 2022 to a request for information of 10 January 2022 (on file with the
author).

455 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).

456 Response of the centre of 17 January 2022 to a request for information of 10 January 2022 (on file with the
author).
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7.9 Procedural safeguards

There are no limitations/procedural safeguards set by the centre and/or by legislation in
respect of how the centre, as the equality body, exercises its different powers.

7.10 Data collection by the designated body
a) Registration of complaints and decisions

In Slovakia, the designated body registers the number of complaints of discrimination
made.

The data are available to the public.

The centre registers the number of discrimination complaints received, including
information about the ground and field of discrimination being claimed. These data are
published in annual reports on the activities of the centre, which are publicly available on
the centre’s website.*>’In 2022, the centre received 122 complaints. As for the field of
discrimination, 81 complaints concerned employment and access to employment, 15
access to goods and services, eight social security, 11 education and six access to
healthcare, and one concerned the execution of a custodial sentence. In two cases, the
centre assessed the possible violation of the general anti-discrimination clause set out in
Article 12(1)(2) of the Constitution of the Slovak Republic. The grounds of the complaints
received were: 10 on age; nine on Roma ethnic origin; 10 on sex; seven on disability; two
on sexual orientation; one on reporting criminality or other anti-social activity; two on
family status; one on nationality, one on race, one on trade union activity, and 31 on ‘other
status’. The complaints on ‘other status’ were attributed by the centre to criteria of
permanent residency, level of education or health status. The centre found that 45
complaints were not linked to any discriminatory ground, although the centre still
considered that it was competent to deal with them as it looked at the complaints through
the lens of the principle of equal treatment. Of 122 total received complaints, the centre
found a violation of anti-discrimination legislation in 14 complaints. In seven cases, the
identified discrimination was based on the different status of a refugee, receiving pension
from a special social security scheme, level of education attained, health status in the field
of provision of goods and services, performance of work tasks, membership in a school
body and the nature of the insurance relationship. The other two cases concerned
discrimination on grounds of sex, of which one specifically concerned maternity. Two cases
concerned discrimination on the grounds of disability, one case on the ground of
nationality, one case on the ground of notification of crime or other anti-social activity and
one case on the ground of age.*>8

b) Equality data collection
In Slovakia, the designated body collects general equality data.
The centre reported that all data handled by its research unit can be considered equality

data. Findings from its analytical work are available in the research reports and related
datasets and data are available on request. In 2022, this data specifically included:4>°

457 Slovak National Centre for Human Rights (2022), Rocné zadverecna sprava o ¢innosti Slovenského
narodného strediska pre ludské prava za rok 2021 (Annual report on the activities of the Slovak National
Centre for Human Rights for the Year 2020). Available at: https://www.snslp.sk/wp-content/uploads/Rocna-
zaverecna-za-rok-2021.pdf.

458 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).

459 Response of the centre of 22 February 2023 to a request for information of 10 February 2023 (on file with
the author).
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- data obtained during focus groups and public consultations on the topic of
discrimination in employment relations (target groups - women 50+, transgender
persons, Roma women, Roma community);

- administrative data collected in connection with the notification and reporting of
collective dismissals by employees;

- conceptual documents relating to adaptation and mitigation policies of the Slovak
Republic;

- administrative and statistical data relating to energy poverty;

- data from media monitoring relating to reporting on discrimination and hate
ideologies;

- data from a questionnaire survey on the attitudes of secondary school pupils;

- administrative data on the availability of social services for people with disabilities.

It is not clear whether the centre has access to other equality data from other
institutions/bodies.

7.11 Roma and Travellers

The centre does not treat Roma as a priority issue, but it gives discrimination against Roma
particular attention. Notably, it is currently engaged in the implementation of some tasks
following from the action plans for 2022-2024 adopted under the Strategy for Equality,
Inclusion and Participation of Roma until 2030. In 2022, the centre carried out a wide range
of educational and research activities focusing on the prevention of discrimination against
Roma. For instance, it conducted a number of educational meetings for pupils in primary
and secondary schools and other target groups, while following the implementation of the
Action Plan to the Strategy (Priority areas of employment and combating anti-Roma
racism). It also published a legal analysis entitled ‘Segregation in education - an analysis
of knowledge’ highlighting the widespread problem of segregation of Roma children in
Slovakia. In addition, it published a manual entitled ‘Options for addressing discrimination
and violations of human rights in relation to the provision of health care, which is also the
task resulting from the implementation of the Action Plan for 2022-2024 to the Strategy
(Priority area of health). Further, the centre monitored legislative processes with a
particular focus on the identification of legislative and non-legislative materials that could
have an impact on the issue of equal treatment of Roma. It also specifically monitored the
implementation of measures to prevent the segregation of Roma children in education as
set out in the Recovery plan and engaged in commenting on measures in this area. Its
alternative report submitted to the UN Committee on the Elimination of Racial
Discrimination largely focused on issues concerning ongoing discrimination of Roma.46°
However, its activities on the prevention of discrimination against the Roma minority do
not include bringing cases of discrimination against Roma, despite the on-going prevalence
of such discrimination in Slovakia. In recent years, the centre has provided legal
representation in very few cases of discrimination against the Roma minority and has not
made use of its competence to initiate actio popularis claims to challenge structural
discrimination against the marginalised Roma minority in education, housing or healthcare.

460 Response of the centre of 20 February 2023 to a request for information of 10 February 2023 (on file with
the author).
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8 IMPLEMENTATION ISSUES

8.1 Dissemination of information, dialogue with NGOs and between social
partners

a) Dissemination of information about legal protection against discrimination
(Article 10 Directive 2000/43 and Article 12 Directive 2000/78)

Some information about legal protection against discrimination (including in English) is
contained on the website of the Slovak National Centre for Human Rights (the equality
body, www.snslp.sk). The Ministry of Labour, Social Affairs and Family runs a website that
provides a wider range of information concerning protection against discrimination for the
general public (e.g. an overview of anti-discrimination legislation, forms and grounds of
discrimination, instructions on protection against discrimination). The website also includes
information on how to combat discrimination.*®! The Ministry of Justice operates a grant
scheme to promote, support and protect human rights and freedoms and to prevent all
forms of discrimination including all grounds as well as racism, xenophobia, antisemitism
and other acts of intolerance, and regularly gives financial support to projects on raising
awareness in this area.*®? The Ministry of Labour, Social Affairs and Family, in response to
a request for information about action taken in this area by the Slovak Government in 2022
specifically referred to the status of the Slovak National Centre for Human Rights and its
competences to carry out activities in this area.*®3

b) Measures to encourage dialogue with NGOs with a view to promoting the principle
of equal treatment (Article 12 Directive 2000/43 and Article 14 Directive 2000/78)

In 2010, the Council of the Government of the Slovak Republic for Human Rights, National
Minorities and Gender Equality was set up as a permanent advisory body to the
Government of the Slovak Republic.4%* According to its statute, the Council is a permanent
expert, advisory, coordinating and consultative body to the Government in the field of
human rights, including the rights of national minorities and ethnic groups and in the field
of pursuing the principle of equal treatment and the principle of gender equality.4%> The
Council has 40 members*t® and unites representatives of the Government, regional and
local bodies, public human rights institutions, NGOs, academic institutions and vice-
chairpersons of the Council’s committees. The Council has seven committees, which cover
issues of national minorities and ethnic groups, persons with disabilities, gender equality,
children and youth, research and education in the field of human rights and development,
the prevention and elimination of racism, xenophobia, antisemitism and other forms of
intolerance, and the rights of lesbian, gay, bisexual, transgender and intersex persons.46”

The Council and its mechanisms are undeniably some kind of forum for expert discussion,
networking and exchange of opinions between the Government, NGOs and academia,
representatives of local and regional bodies, human rights institutions and other
stakeholders involved in the protection of human rights including non-discrimination. On
the other hand, its structure is rather complicated and ‘all-encompassing’, which is a barrier

461 The website is available in Slovak at: http://www.gender.gov.sk/diskriminacia/.

462 Response of the Ministry of Labour, Social Affairs and Family of 19 January 2022 to a request for
information of 10 January 2022 (on file with the author).

463 Response of the Ministry of Labour, Social Affairs and Family of 22 February 2023 to a request for
information of 10 February 2023 (on file with the author).

464 Act on the Organisation of the Activities of the Government and on the Organisation of the Central State
Administration, 575/2001, Section 2(3). The website of the Council of the Government:
www.radavladylp.gov.sk/.

465 Statute of the Council of the Government of the Slovak Republic for Human Rights, National Minorities and
Gender Equality, Article 2. The statute is available at: http://www.radavladylp.gov.sk/dokumenty-rady/.

466 The names of the members are available at: http://www.radavladylp.gov.sk/zlozenie-rady-viady-
slovenskej-republiky-pre-ludske-prava-narodnostne-mensiny-a-rodovu-rovnost/.

467 See Statute of the Council of the Government of the Slovak Republic for Human Rights, National Minorities
and Gender Equality, Article 6(1) and (2).
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per se for its efficient functioning. It does not have clear and flexible mechanisms for
assessing legislation that is under preparation concerning human rights (including the right
to non-discrimination) and giving opinions by the Council thereon (including a clear and
efficient mechanism for entering the legislative process), and so there have been many
instances when the Council did not address human rights and equality issues of critical
importance. Similarly, there is no mechanism for monitoring the compliance of the
Government and its ministries with the recommendations of the Council and its
committees. Furthermore, it can be said that the Government does not take the
recommendations of the Council very seriously and that it is often a forum for formal
discussion only.

It can be generally noted that in some cases the Government authorities, particularly
ministries, when preparing policy documents and legislative proposals, consult experts
from NGOs, mostly via establishing working groups. For instance, NGOs were reportedly
involved in working groups concerning the preparation of the national strategy and action
plans for equality between women and men and equal opportunities for 2021-2027 and
the Strategy for equality, inclusion and participation of Roma to 2030 and related action
plans for 2022-2024. However, the effective and participative functioning of such groups
varies, depending on the state institution establishing and coordinating them. All natural
and legal persons including NGOs are also eligible to access the legislative process and
comment on legislative proposals at the stage of the interdepartmental comment
procedure through the online Slov-lex platform that was established as a space to
strengthen direct democracy in Slovakia.*®® If comments on the draft of the legislation is
supported by a larger number of people, it is a collective comment and as such may be the
subject of negotiations between a representative of the public and the submitter of the
draft legislation. If at least 500 people support the collective comment, the submitter of
the bill is obliged to negotiate with representatives of the public in what is called a dispute
settlement. In December 2022, the Slovak Government amended the current e-
government legislative rules concerning public participation in the legislative process
during the inter-ministerial comment procedure. The change concerns two points: 1./
comments during the MPC shall be submitted exclusively via an online platform Slov-lex,
no other way will be possible (so far it was possible e.g. in the form of paper sheets), 2./
support for collective comments can only be collected through the online Slov-lex portal;
support cannot be collected in any other way. This amendment was widely criticised by
civil society organisations, which pointed out that this makes it significantly more difficult
for the public to participate in commenting on legislation, as they will be able to do so only
through the online platform Slov-lex, which is complicated and requires internet access
and computer skills.46°

c) Measures to promote dialogue between social partners to give effect to the principle
of equal treatment within workplace practices, codes of practice and workforce
monitoring (Article 11 Directive 2000/43 and Article 13 Directive 2000/78)

Upon an official request by the author of this report for information on measures that the
Slovak Republic is taking in relation to social partners with the aim of implementing the
principle of equal treatment pursuant to EU directives, the Ministry of Labour, Social Affairs
and Family provided no additional information in respect of 2022. It previously described
the general framework of communication in this area, noting that dialogue with social
partners essentially takes place continuously. Questions concerning discrimination in
particular cases (legislative proposals, existing issues in legal provisions, various issues in
practice) are addressed with the social partners on an ad hoc basis.*”°

468 Online platform www.slov.lex.sk. The public engagement in the legislative process does not apply in
exceptional cases if the bill is submitted for approval in an abbreviated mode, which sometimes tends to be
used excessively by the bodies with legislative powers.

469 See the call of the NGO Via Iuris, which was widely supported by dozens of other NGOs,
https://viaiuris.sk/aktuality/vyzva-vlade-slovenskej-republiky/.

470 Response of the Ministry of Labour, Social Affairs and Family of 19 January 2022 to a request for
information of 10 January 2022 (on file with the author).
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d) Addressing the situation of Roma and Travellers

In 2001, the Office of the Plenipotentiary of the Government of the Slovak Republic for
Roma Communities was established. The Plenipotentiary was directly subordinate to the
Prime Minister and their tasks were to ‘propose, coordinate and control activities aiming at
solving problems of the Roma minority and, following approval from the Government, to
carry out systemic solutions to achieve equal status in society for citizens belonging to the
Roma minority’.#”! Between 2012 and 2020, the Plenipotentiary - albeit still remaining an
advisory body of the Government and officially accountable to it - was in practice
subordinate to the Minister of the Interior with whom the Plenipotentiary was supposed to
‘coordinate her/his activities’.*’2. As well, the Office of the Plenipotentiary operated under
the Ministry of the Interior.4”3> However, in 2020, the new Government approved the
amendment of the Statutes of the Plenipotentiary and since 1 February 2021, the
Plenipotentiary is subordinate to the Office of the Government.4’# The previous subsuming
of the Plenipotentiary and its office under the Ministry of Interior was non-systemic given
the cross-sectional thematic focus of their work linked to various Government measures.
Moreover, it also had a very negative and dangerous flavour, as part of the Ministry of the
Interior’s remit is to deal with ‘security’ criminal proceedings and with the repressive side
of the exercise of state power in general.

8.2 Measures to ensure compliance with the principle of equal treatment
(Article 14 Directive 2000/43, Article 16 Directive 2000/78)

a) Compliance of national legislation (Articles 14(a) and 16(a))

According to the Article 125 of the Slovak Constitution, the Constitutional Court decides on
the compliance of laws with the Constitution, with constitutional laws and with international
treaties approved by the Slovak Parliament and ratified and proclaimed in the manner
prescribed by law. According to the amendment to the Constitution approved in 2020, and
effective from 1 January 2021, the Constitutional Court is not entitled to decide on the
compliance of the constitutional laws with the Constitution.4’>

If the law or part of a provision is non-compliant, it loses its effect. The authorities that
have issued such legislation must, within six months of the declaration of the Constitutional
Court's decision, bring them into line with the Constitution, with constitutional laws and
international treaties. If they fail to do so, such provisions, or parts of provisions thereof
will cease to apply six months after the date of the decision.

The problem is that individuals cannot submit a complaint to the Constitutional Court
claiming the non-compliance of national legislation with the principle of equal treatment -
such a complaint can only be submitted by the President of the Republic, a group of MPs,
the Government, a general court in a matter related to pending court proceedings, the
Ombudsperson, the General Prosecutor and, in matters related to the judiciary, the
President of the Judicial Council.47®

471 See: https://www.minv.sk/?ulohy usvrk.

472 See Article 2(3) of the Statutes of the Plenipotentiary of the Government of the Slovak Republic for Roma
Communities, approved by a resolution of the Government of the Slovak Republic No 308 of 27 June 2012,
available at: https://archiv.vlada.gov.sk/romovia/1794/statut-splnomocnenca-vlady-slovenskej-republiky-
pre-romske-komunity.html.

473 See Article 3(4) of the Statutes of the Plenipotentiary of the Government of the Slovak Republic for Roma
Communities.

474 Resolution of the Government of the Slovak Republic No. 759 of 2 December 2020, available at:
https://rokovania.gov.sk/RVL/Resolution/18910/1.

475 Constitutional Act, 422/2020, on amending the Constitution of the Slovak Republic.

476 Act on Constitutional Court, 314/2018, Section 74.
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b) Compliance of other rules/clauses (Articles 14(b) and 16(b))

Section 13 of the Anti-discrimination Act states that employers and relevant trade union
bodies that conclude collective agreements were obliged to bring the provisions of
collective agreements into compliance with the principle of equal treatment by 1 January
2005. Employers have the same obligation to adopt the provisions into their internal rules.
This means that after January 2005, no collective agreements and internal rules of
employment contrary to the Anti-discrimination Act may be legally applied.
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9 COORDINATION AT NATIONAL LEVEL

In accordance with the Act on the Organisation of the Activities of the Government and on
the Organisation of the Central State Administration,%’” the Ministry of Labour, Social
Affairs and Family is the central state administration body for ‘gender equality and equal
opportunities and for the coordination of state policies in this field’.4”8

Since 1 September 2015, the Ministry of Justice has been responsible for coordinating the
fulfilment of human rights tasks and provides for the development and implementation of
state policies in the field of human rights.4”° In the author’s opinion, the Ministry of Justice
has been falling short of effective execution of all its tasks in this area in recent years,
while it is particularly symptomatic that the Ministry of Justice, in recent years, has not yet
submitted an update to the Action Plan to Prevent All Forms of Discrimination 2016-2019,
as referred to below.

Following the adoption of the National Strategy for the Protection and Promotion of Human
Rights in the Slovak Republic in 2015,4° on 13 January 2016, the Slovak Government
adopted the ‘Action Plan to Prevent All Forms of Discrimination 2016-2019°.48! On the same
day, the Government also adopted the ‘Action Plan to Prevent and Eliminate All Forms of
Racism, Xenophobia, Anti-Semitism and Other Forms of Intolerance 2016-2018".82 No
updated strategies had been adopted by the end of 2022. In January 2021, the Slovak
Government adopted the 'Conception against radicalism and extremism’ that aims to
promote respect for universal values and prevent the emergence of prejudices, stereotypes
and hate speech, national, racial, ethnic, religious or other intolerance.*® In August 2021,
the Government adopted the Action plan for the protection of persons belonging to the
national minorities and ethnic groups 2021 - 2025, which sets out as a general strategic
goal the legislative and institutional security of the protection of the rights and status of
national minorities.*®* In December 2021, the Slovak Government adopted the ‘Strategy
for an inclusive approach in upbringing and education’ as a key framework document,
which sets out the direction of strategic public policies to bring about change in the
education of children, pupils and students towards inclusive education by 2030.48>

In 2015, the draft Action Plan for LGBTI People for 2016-2019 was also prepared by the
Ministry of Justice in collaboration with the LGBTI activist community.*% However, as of
the end of 2022, this action plan had still not been adopted, which can arguably be
attributed to the on-going lack of political will particularly at the Government and
parliamentary level. The European Commission against Racism and Intolerance (ECRI) in
its report in October 2020 raised on-going deficiencies in the protection of the rights of
LGBTI people and called on the Government to develop and implement an action plan for

477 Act on the Organisation of the Activities of the Government and on the Organisation of the Central State

Administration, 575/2001.

478 Act on the Organisation of the Activities of the Government and on the Organisation of the Central State
Administration, 575/2001, Section 15(1)(h).

479 By the amendment to the Act on the Organisation of the Activities of the Government and on the
Organisation of the Central State Administration, No 172/2015.

480 Available at: https://rokovania.gov.sk/RVL/Material/11579/1.

481 Akény plan predchadzania vsetkym formam diskrimindcie na roky 2016-2019. Available at:

http://www.gender.gov.sk/diskriminacia/files/2016/09/AP _ADZ-.pdf.

Akény plan predchadzania a eliminacie rasizmu, xenofdbie, antisemitizmu a ostatnych foriem intolerancie na

roky 2016 -2018. Available at: https://rokovania.gov.sk/RVL/Material/12583/1.

Koncepcia boja proti radikalizacii a extrémizmu do roku 2024. Available at:

https://rokovania.gov.sk/RVL/Material/25631/1.

484 Resolution of the Government of the Slovak Republic No. 461/2021 of 25 August 2021. Available at
https://rokovania.gov.sk/RVL/Resolution/19438/1. The action plan was submitted by the Office of the
Slovak Government and developed by the Government Plenipotentiary for National Minorities.

485 Stratégia inkluzivneho pristupu vo vychove a vzdeldvani. Available at: https://www.slov-lex.sk/legislativhe-
procesy/SK/LP/2021/659.

486 Akcny plan pre LGBTI ludi na roky 2016-2019.

482

483
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LGBTI persons, in close consultation with civil society.*®” In December 2022, ECRI in its
report on the implementation of its recommendations in respect of the Slovak Republic
subject to interim follow-up concluded that the action plan for LGBTI persons was not
adopted and reiterated its call on the Slovak Government in this regard.*88

In April 2021, the Slovak Government adopted the Recovery and resilience plan of Slovakia
that was subsequently adopted by the Council of the EU. The plan responds to the crisis
due to the pandemic as well as new challenges and sets out a comprehensive package of
reforms and investments to be implemented by 2026. The plan was supported by EUR 6.3
billion in grants; 21 % of the funds will support digital transition.*°

The Government’s policy concerning the integration of Roma living in marginalised
communities is set out in the Strategy for equality, inclusion and participation of Roma to
2030. 4°° The strategy provides starting points and goals, aiming to eliminate segregation
of Roma communities, achieve a significant positive turnaround in social inclusion of Roma
and prevent their discrimination. The preparation of the strategy was coordinated by the
Office of the Plenipotentiary for Roma Communities and drafted by working groups
involving members of NGOs. On 6 April 2022, the Slovak Government adopted the first
action plans under this Strategy, setting out particular tasks and activities for its
implementation in the period 2022-2024 in all priority areas.*' However, there are
relevant aspects raised by NGOs indicating that the Strategy and the action plans may be
falling short of their implementation and in terms of a tangible impact.*°?

In December 2022, a National Council of the Slovak Republic (the Slovak Parliament)
issued a vote of no confidence in the Slovak Government, which subsequently led to the
election period being brought forward. The parliamentary elections in Slovakia are
scheduled for 30 September 2023. The unstable governing situation in 2022 may arguably
have negative impact the adoption of policies regarding anti-discrimination.

487 European Commission against Racism and Intolerance (ECRI) (2020) ECRI report on the Slovak Republic:
6th monitoring cycle, Council of Europe, para. 29.

488 ECRI conclusions on the implementation of its recommendations in respect of the Slovak republic subject to
interim follow-up adopted on 7 December 2022. Available at: https://rm.coe.int/ecri-conclusions-on-the-
implementation-of-the-recommendation-in-respec/1680aa6867.

489 plan obnovy a odolnosti Slovenska (Recovery and resilience plan of Slovakia) adopted by the Slovak
Government on 28 April 2021 and by the Council of the EU on 13 July 2021. Available at:
https://www.planobnovy.sk/kompletny-plan-obnovy/.

490 Slovak Government (2021), Stratégia rovnosti, participacie a inkltizie Rémov do roku 2020 (Strategy for
equality, inclusion and participation of Roma to 2030). Available at:
https://rokovania.gov.sk/RVL/Material/8177/1. For additional information see European network of legal
experts on gender equality and anti-discrimination, Slovakia, flash report from 10 June 2020, available at:
https://www.equalitylaw.eu/downloads/5399-slovakia-the-slovak-government-adopted-the-strategy-for-
equality-inclusion-and-participation-of-roma-till-2030-83-kb.

491 Akéné plany k stratégii rovnosti, inklizie a particpacie Rémov do roku 2030 (Action plans to the Strategy for
equality, inclusion and participation of Roma to 2030), adopted by the Government of the Slovak Republic
on 6 April 2022, available at: https://rokovania.gov.sk/RVL/Resolution?NegotiationID=1202.

492 In 2022, a coalition of Slovak NGOs evaluated the Roma Strategy and the related action plan for 2022-2024
and concluded that they both create the conditions for improving the quality of life of Roma from
marginalised communities. However, some of the activities are less ambitious and this can be attributed to,
for example, departmental rigidities and the ambition to start the implementation of the NRSF with activities
that will be easier to manage. Moreover, problems may arise in the implementation of individual activities
for a variety of reasons. See Roma Civil Monitor (2022), Civil society monitoring report on the quality of the
national strategic framework for Roma equality, inclusion, and participation in Slovakia, pp. 39-40. Available
at: https://romacivilmonitoring.eu/wp-content/uploads/2022/09/RCM2-2022-C1-Slovakia-FINAL-

PUBLISHED.pdf.
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10 CURRENT BEST PRACTICES

In 2022, the Slovak National Centre for Human Rights (equality body) continued paying
increased attention to the issue of artificial intelligence, while following up its activities on
this issue from the previous year. It engaged in commenting on upcoming legislative
intentions at the level of the European Union (e.g. the Artificial Intelligence Act) and the
Council of Europe (e.g. the Council of Europe Convention on Artificial Intelligence, Human
Rights, Democracy and the Rule of Law), as well as in discussions on potential cases of so-
called algorithmic discrimination or the protection of human rights and fundamental
freedoms. The centre has also remained active as a member of working groups on artificial
intelligence and digital governance established at the Ministry of Investment, Regional
Development and Informatisation of the Slovak Republic. Moreover, in June 2022 the
centre participated in the NHRI Academy organised by ENNHRI and OSCE-ODIHR, focusing
on human rights and artificial intelligence. In October 2022, the centre organised an
internal workshop focused on strategic planning with regard to future potential cases of
algorithmic discrimination.°3

The NGO Centre for Civil and Human Rights, within its strategic litigation programme
addressing various exposures of racial discrimination against the Roma minority in
December 2022, achieved a ground-breaking landmark judgment of the Supreme Court of
the Slovak Republic on segregation of Roma children in a Roma-only school. (Details of the
judgment are provided in section 12.2.). The judgment was achieved based on its actio
popularis claim filed in 2015. It is the first judgment of the Supreme Court addressing the
systemic and widespread issue of segregation of Roma children in education and
recognising the positive obligation on the state for its prevention.*?* The centre is the only
Slovak NGO leading strategic litigation concerning racial discrimination on a long-term,
sustainable basis. From the adoption of the Anti-discrimination Act in Slovakia, the centre
has invested a lot of resources into the strategic litigation efforts and as a result it has
been achieving strategically important court judgments that have significantly contributed
to the implementation of this Act over years and spurred public and policy discussion about
discrimination against Roma. It links its strategic litigation with monitoring in the field and
with advocacy activities in close cooperation with local Roma activists to maximise its
strategic impacts towards the overall prevention of discrimination against the Roma in
Slovakia. Its strategic litigation exemplifies the importance of this traditional method of
promoting human rights of minorities in Slovakia, and it is only thanks to financial support
from mainly private foundations that it has been possible to sustain this activity for almost
20 years now. 49

In 2022, a group of representatives of Slovak NGOs promoting the human rights of LGBTI+
people, the Slovak Institute of Linguistics, the Psychology Department of the Faculty of
Arts of the Comenius University and Slovak media and business companies launched an
initiative entitled ‘Rainbow Compass’, within which they developed a set of four tools for
media, organisations and individuals who want to talk about LGBTI+ people and issues
sensitively, respectfully and without prejudice. These tools include 1. Principles of
communication 2. A ‘rainbow dictionary’ 3. A list of organisations to approach regarding
LGBTI+ 4. How to select photos and illustrations when providing information on LGBTI+.
The initiative has its own website where all the tools are available. There is no information
on the website of the initiative with regard to the evaluation of the impact of these tools in
practice.**® The initiative was launched with the creative and project support of
international collective of communication planners, visual artists and visual storytellers.

493 Response of the centre of 12 April 2022 to a request for information of 6 April 2022 (on file with the
author).

4 Decision of the Supreme Court of Slovak Republic from 15 December 2022, No. 5Cdo/102/2020. The
decision was delivered to the claimant on 3 February 2023, after the cut-off date for this report.

495 More information available at: https://poradna-prava.sk/en/strategic-litigation/.

4% Available at: https://www.duhovykompas.sk/#top.

4

©
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In 2022, the NGO Platform of Families of Children with Health Disabilities launched a media
campaign entitled: #IseeWhatlsImportant (#VidimToPodstatne), which addressed the
situation of children with disabilities and their parents in the Slovak society. The campaign
was about communicating to wider society the importance of seeing in children with
disabilities their abilities and potential, not limitations and labels. The campaign also
wanted to encourage parents of children with disabilities to search for solutions and ways
of including both children with disabilities and their parents in mainstream life.

The campaign used several communication channels —-video spot, radio spot, print formats
- and cooperated with several Slovak social media influencers. The social media campaign
was connected by the hashtag #VidimToPodstatne.4%”

In 2022, the international business company operating in Slovakia as Whirlpool s.r.o
continued to give particular attention to hiring long-term unemployed people and especially
those from the Roma minority as a disadvantaged group that continues to face
discrimination in access to employment in Slovakia. Notably, Whirlpool has established its
own educational centre called the ‘requalification and training centre of equal
opportunities’, which gives even people without sufficient education and experience the
possibility to work for the company. Its factory is situated in Poprad, Eastern Slovakia -
near many marginalised Roma communities. Over the years, Whirlpool has established
itself as one of the leaders in employing Roma from marginalised communities in Slovakia.
For these activities in 2022, the company was nominated for the Roma Spirit award.*?®

497 More information including the created media spots are available at:
https://www.platformarodin.sk/platforma-rodin/vidimtopodstatne/.

498 The video promoting the company’s activities in engaging Roma employees, which was created in the
context of its nomination for the Roma Spirit award, is available at:
https://www.youtube.com/watch?v=7PBBKsnwzfk.
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11 SENSITIVE OR CONTROVERSIAL ISSUES
11.1 Potential breaches of the directives at the national level

- The protection against discrimination guaranteed under the Anti-discrimination Act is
only provided in connection with ‘rights of persons provided for under special laws’.
This is the problem that in some areas (like social advantages, access to goods and
services) the rights of the persons would be provided by generally binding legal
enactments other than laws (for example, Government decrees, ministerial
ordinances, generally binding ordinances of self-governing bodies or municipalities
etc.). See mainly section 3.2.8 above for further details.

- The definition of harassment raises a few questions regarding full compliance with
the directives. See section 2.6 for more details.

- The judicial interpretation of indirect discrimination is not in compliance with
interpretation given by the CJEU case law. See section 2.5. for more details.

- The definition of disability in labour and social security legislation is very restrictive
compared to the definition developed by the Court of Justice of the EU in Skouboe
Werge and Ring.*?® See section 2.1.(c ) for more details.

- If contract work falls outside legal relations covered by the Labour Code, it is probably
not covered by anti-discrimination provisions. See section 3.2.1 for details.

- Act 383/2013 on Childbirth Allowance and on Allowance for More Concurrently Born
Children clearly appears to be discriminatory towards Roma women. See section
3.2.6 for more details.

- Section 4(3) of Act 571/2009 on Laws on Parental Care Allowance and Article 12a
of Act 600/2003 on Child Allowance appear to be discriminatory towards Roma. See
section 3.2.6 for more details.

- The conditions of job termination for university professors (when they reach 70 years
of age) and for judges and prosecutors (when they reach 65 years of age) are very
likely in conflict with CJEU case law. See sections 4.6.4(c) and (f) of this report for
more details.

- The way in which the courts have dealt so far with cases where financial
compensation for non-pecuniary damage was sought indicates that, with regard to
this type of compensation, the sanctions are not effective, proportionate and
dissuasive. See section 6.5(c) for more details.

- The segregation of Roma children in education remains a very serious problem and
state authorities still fall short in addressing it effectively. See section 3.2.7 for
further details.

- The only legal definition of disability is in Labour Code (Section 40(8)), which is used
only for the purpose of identifying a duty to provide reasonable accommodation. See
section 2.8 for more details.

- Act 308/1991 on Freedom of Religious Belief and the Status of Churches and Religious
Societies may be discriminatory on the ground of religion for members of certain
religions or religious societies, since it significantly advantages registered churches
and religious societies with regard to the legal and economic environment in which
they operate. See section 2.1. for more details.

499 CJEU, Joined Cases C-335/11 and C-337/11, HK Danmark, acting on behalf of Jette Ring v. Dansk
almennyttigt Boligselskab (C-335/11), and HK Danmark, acting on behalf of Lone Skouboe Werge v. Dansk
Arbejdsgiverforening, acting on behalf of Pro Display A/S, in liquidation (C-337/11), judgment of 11 April
2013.
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11.2 Other issues of concern

The key issues of concern with regards to the implementation and practical application of
the anti-discrimination directives on the national level are the following:

- Barriers to access to courts and to justice in general.

- Extreme length of the judicial proceedings.

- The application of reversed burden of proof by domestic courts in anti- discrimination
court proceedings continues to fall short of a legal consistency and is often not in
compliance with CJEU case law.

- Reluctance of domestic courts to award financial compensation for non-pecuniary
damages; if compensation is awarded, it is generally symbolic.

- Courts’ interpretation of the necessity only for individuals to submit claims, which
undermines the standing of actio popularis.

- Although the Slovak National Centre for Human Rights fulfils its tasks stemming from
EU and national law on paper, it appears to have problems with efficiency,
transparency, independence and with its overall performance in general. See section
7 for more details.

- Organisations and the Slovak National Centre for Human Rights can represent
persons affected by discrimination in civil proceedings, but cannot represent them
before the Constitutional Court. See section 6.2(a) for more details.

- Existence of racial prejudices among judges influencing their decision making in cases
of racial discrimination and lack of programmes to increase their sensitivity to the
issues involved.

- Hate crimes, hate speech and discrimination against LGBTI+ persons including lack
of their legal rights and deep-rooted reluctance of the state authorities to foster their
equality.

- Lack of case law.

- Lack of effective implementation of public policies in the field of anti-discrimination.

- Potentially indirect discriminatory policy of financing social housing.

- Lack of mainstreaming of the principle of non-discrimination and lack of coordination
among public bodies and institutions responsible for non-discrimination.

- A high level of occurrence and tolerance of racism and discriminatory attitudes in
society at large.

- No effective policies providing for the transition from a segregated to an inclusive
educational system and a lack of material, financial and human resources for
mainstream schools to ensure inclusive education.

- Lack of adequate safeguards in using artificial intelligence.
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12 LATEST DEVELOPMENTS IN 2022

12.1 Legislative amendments

There have been no amendments to anti-discrimination legislation in 2022.
12.2 Case law

Relevant discrimination ground(s): Racial or ethnic origin

Name of the court: District Court Kosice II

Date of decision: 21 January 2022

Name of the parties: X.Y and others v. City Kosice

Reference number: 15C/190/2014-650.

ECLI reference::SK:0SKE2:2022:7214229026.26

Address of the webpage: n/a

Brief summary: In 2014, nine complainants of Roma ethnicity filed a case with the District
Court Kosice II, claiming they were forcibly evicted from their homes in KosSice (district of
Nizné Kapustniky) in 2012 under the pretext of waste removal by the city authorities. They
claimed the violation of their right to dwelling, interference with their human dignity and
discrimination. The complainants were offered no alternative accommodation after their
homes were demolished, and as a result, they became homeless. Representatives of the
city of KoSice described the eviction as the removal of an illegal landfill site where
‘inadaptable people’ had built their dwellings. In 2013, the Public Defender of Rights found
that there had been a breach of the constitutional right of the inviolability of the dwelling
of the evicted persons. The complainants were represented by a lawyer pro bono and the
international NGO the European Roma Rights Centre joined the court proceedings as a
third party.

The District Court, as a first instance court, upheld the lawsuit, ruling that the City of
KoSice, by the forced eviction of the complainants, had 1./ unjustifiably interfered with
their human dignity and the right to privacy and 2./ committed illegal discrimination
against them on the basis of their ethnicity. The Court further reasoned that the defendants
had caused the complainants to lose their residence and put them in a situation of
uncertainty such that they found themselves without a roof over their heads from day to
day. The Court, in line with the claim, specifically ruled that the complainants had
experienced discrimination in the form of harassment in the field of providing public
services as covered by the domestic Anti-discrimination Act.

Referring to the jurisprudence of the European Court of Human Rights, the District Court
1./ found no legal relevance in the fact that the dwellings in question were built illegally
(on land belonging to the Slovak Republic and the defendant), or the fact that these were
illegal ‘black buildings’ and 2./ underlined the specific position of the Roma as
disadvantaged and vulnerable minority, therefore requiring special protection.

The Court ordered the defendants to grant each of the complainants financial compensation
of EUR 1 000. There is no information available as to whether this decision was appealed.

Relevant discrimination ground(s): Racial or ethnic origin

Name of the court: Regional Court in Bratislava

Date of decision: 27 October 2021, delivered on 4 April 2022

Name of the parties: Poradria pre obcianske a ludské prava (Center for Civil and Human
Rights) v. the Slovak Republic represented by the Ministry of Education of the Slovak
Republic

Reference number: 10Co/84/2020

ECLI reference: SK:KSBA:2021:1315223696.1

Address of the webpage: https://poradna-prava.sk/wp-
content/uploads/2022/05/rozsudok-KS-BA-MDL-z-27102021.pdf
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Brief summary: A claimant - a Slovak human rights NGO - filed an actio popularis claim
in December 2015 under the domestic Anti-discrimination Act with the District Court
Bratislava III, against the state represented by the Ministry of Education, concerning the
documented segregation of Roma children at a primary school in the village of Muranska
DIha Luka. The given village had a relatively small marginalised Roma community that was
residentially segregated. Before September 2015, all children from the community
(approx. 70) attended, until the fourth grade, a small ethnically homogenous Roma-only
school located directly in the village, and from the fifth grade moved to the other, bigger
schools in nearby villages and towns. All nhon-Roma children from the village already
commuted to the other schools in nearby villages and towns from the first grade. Due to
lack of space and capacity at the school in the village, the municipality in April 2014 made
an agreement with the Ministry of Education to build a new low-cost modular school
building made up of metal containers, located outside the main village area, in very close
vicinity to the segregated Roma community. The new building was funded from the state
budget under a project by the Ministry of Education. The claimant argued that the
education of Roma children in the new low-cost school constituted their segregation and
that the Ministry of Education did not take effective measures to prevent segregation. It
asked the court to order the Ministry of Education to produce a desegregation plan that
would propose effective measures to remove segregation and subsequently to implement
the plan. In February 2022, the District Court Bratislava III dismissed the case®® and the
claimant filed an appeal with the Regional Court in Bratislava.

The Regional Court in Bratislava, in its judgment No. 10Co/84/2020 of 27 October 2021,
delivered on 4 April 2022, fully upheldthe judgment of the District Court. As an appeal
court, it agreed that the respondent had proved by its evidence that it did not violate the
principle of equal treatment and that the claimant failed to bear the burden of proof. In
particular, it had complied with the conclusion of the first instance court that the
respondent had proved that the aim of the modular school, which was built in a locality
inhabited only by those from the Roma ethnic group, was not to segregate Roma children
and prevent them from meeting children from the majority. It stated that the Roma
children attended the Roma-only school because it was located within the school catchment
area, to which Roma as well as non-Roma children from the village belong, and that Roma
parents did not enrol their children in other nearby schools, unlike parents of children from
the majority who decided to do so.

The appeal court disregarded the legal argumentation of the claimant that the first instance
court had ignored and made a decision that was contrary to relevant decisions of the
European Court of Human Rights concerning the segregation of Roma children in education,
in particular Lavida and Others v. Greece, in which the ECtHR explicitly stated that, even
in the absence of any discriminatory intent, perpetuating the education of Roma children
in a public school attended exclusively by Roma, and the renouncing of effective anti-
segregation measures — for example, sending Roma children to mixed classes in other
schools - cannot be considered as objectively justified by a legitimate aim. The appeal
court concluded that the Lavida case could not be applied to the present case, as Roma
children were equally educated in the Roma-only school; there was no proven lower quality
of education in the present school; the Roma children were not denied enrolment in the
other nearby schools and they attended the Roma-only school on the request of their
parents as this school was the most accessible for them; and that the respondent had
refuted the claim that there was a possible intention to segregate Roma children.

The Regional Court also rejected the claimant’s proposal to approach the Court of Justice
of the EU with a request for preliminary ruling on the interpretation of EU law in this case,
reasoning that the questions proposed by the claimant related to the interpretation of
national law, which the CJEU is not entitled to provide. The case is now pending before the
Supreme Court based on the extraordinary claim (dovolanie) submitted by the claimant.

500 Decision of the District Court PreSov No. 21C/698/2015 of 6 February 2020. Available at:
https://bit.ly/3vZdxxZ.
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Relevant discrimination ground(s): Racial or ethnic origin

Name of the court: District Court Bratislava III

Date of decision: 29 July 2022

Name of the parties: Poradna pre obcianske a ludské prava (Center for Civil and Human
Rights) v. Slovak republic represented by Ministry of Health of the Slovak republic and
others

Reference number: 14C/288/2013

ECLI reference: SK:0SBA3:2022:1313229814.9

Address of the webpage:
https://poradna-prava.sk/wp-content/uploads/2022/08/rozsudok-0OS-BA-III romske-
izby anonym.pdf

Brief summary: The claimant - a Slovak human rights NGO - filed an actio popularis
claim in December 2013 under the domestic Anti-discrimination Act with the District Court
Bratislava III against the state represented by the Ministry of Health, the Ministry of Health
as a Government body and founder of the state-run hospital itself, and the Faculty Hospital
with Polyclinic J. A. Reiman in PreSov. It claimed that the gynaecology and obstetrics wards
of the hospital in question had a long-standing practice of placing Roma women in separate
so-called ‘Roma rooms’. The claimant objected that this practice constituted their
segregation on the basis of ethnicity and sex. It argued that it has been documenting
segregated Roma rooms in the hospital in question since 2002 and that many Roma women
who have given birth there have repeatedly, and for a long time, been reporting this
practice. Notably, the practice continued to be reported by the Roma women from 2013
onwards during the course of the court proceedings. The claimant asked the court to order
the state-run hospital to remove the discriminatory practice. In addition, it asked to
establish the responsibility of the remaining defendant parties - the state and the Ministry
of Health - for not taking positive measures that would have effectively removed the
existing segregation.

The District Court Bratislava III, in its judgment, dismissed the case. According to the
Court, the claimant did not prove that Roma women were placed in separate rooms
because of their Roma origin. Although several Roma women confirmed this practice
through their testimony during the proceeding, the Court disregarded them and relied more
on the testimonies of medical staff.

The Court further held that the placement of Roma women in a separate room in itself does
not necessarily have to constitute unlawful segregation and may be justified by the
patients’ state of health, the occupancy of the maternity ward and epidemiological
measures, as well as whether the women themselves preferred to stay in the room with
other Roma women. In particular, it pointed out that, according to the defendant hospital,
many Roma women wished to be placed in a joint room with other Roma women and that,
in that case, the hospital was only respecting the women’s wishes.

The Court also rejected as irrelevant the opinion of the Slovak National Centre for Human
Rights (the national equality body), which had assessed the practice of placing Roma
women in ethnically homogeneous rooms as discriminatory, in violation of the Anti-
discrimination Act. The opinion was developed at the request of the claimant, which
submitted it to the Court as evidence supporting its legal argumentation. The claimant
appealed against the judgment to the second instance court - the Regional Court in
Bratislava - where the case is still pending.

Relevant discrimination ground(s): Sexual orientation

Name of the court: Regional Court Zilina

Date of decision: 31 October 2022

Name of the parties: M. R. v. Directorate of Border and Foreign Police Banska Bystrica
Reference number: 305/168/2020

ECLI reference: SK:KSZA:2022:5020200430.3

Address of the webpage: -
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Brief summary: A claimant - a citizen of Argentina - got married in his homeland to a
male citizen of Slovakia in line with the local legislation. In 2020, he filed an administrative
claim against the Slovak Foreign Police after he was refused the granting of permanent
residence on the grounds that Slovakia does not recognise same-sex unions. According to
the Slovak authorities, their marriage was in violation of the Slovak Family Act. In the
claim, the claimant invoked the European Convention for the Protection of Human Rights
and Fundamental Freedoms, which protects all forms of family cohabitation. His spouse -
a citizen of Slovakia - also joined the court proceedings as a third party.

The Court in its judgment agreed with the claim and annulled the contested administrative
decisions. The Court confirmed that the rejection and refusal to grant the claimant
permanent residence in this case constituted unjustified discrimination on the basis of
sexual orientation and a violation of the right to respect for private and family life and
freedom of residence. The Court noted that the interpretation of domestic laws must be
approached in such a way as to ensure the protection of fundamental human rights and
freedoms without discrimination, while protecting family life (cohabitation) with a close
person undoubtedly belongs to such rights. It reasoned in particular that the defendant,
the Foreign Police Office, had disregarded the ECtHR judgment in Taddeucci and McCall v.
Italy, on which the case in question itself was primarily based, according to which the
granting of permanent residence exclusively to opposite-sex spouses constituted
discrimination against unmarried couples — same-sex partners as against unmarried same-
sex partners. The Court considered that this ECtHR case was factually identical to the case
under discussion. In a broader context, it also referred to the other relevant jurisprudence
of the ECtHR (e.g. Kopf and Scheck v. Austria, Vallianatos and others v. Greece, Orlandi
and others v. Italy).

Further, it also specifically referred to the judgment of the CJEU in case C-673/16 (Coman),
while concluding that the exercise of rights by persons of the same sex who are spouses
or registered partners arising under European Union law clearly places such persons on an
almost equal footing with couples made up of heterosexual partners, and the state
authorities must consistently respect and recognise these rights. The Court also stressed
in general that the institution of marriage can be protected without the need to
disadvantage other ways of life, and that it had taken into consideration human dignity as
the highest value that a person possesses by virtue of his or her humanity. The Court
concluded that it is a matter of protecting and respecting human beings and the nature of
man as such - the ‘essence’ of man.>%!

In addition, according to the Administrative Court, the annulled decisions issued by the
administrative authorities also interfered with the right of the applicant’s spouse — a citizen
of the Slovak Republic - to family (partner) life and to return to his place of permanent
residence in the Slovak Republic, because such a decision restricted his entry into the
country where he had family and where he wished to live with his partner.

The case was not framed as an anti-discrimination dispute based on the Anti-discrimination
Act, but the administrative case also referred to the prohibition of discrimination laid down
by Article 14 of the European Convention and Article 12(2) of the Constitution of the Slovak
republic. The decision is the first on this matter in Slovakia and is final.

The administrative authorities have to decide a case again in line with the legal opinion of
the Administrative Court, which is legally binding on them.

501 Decision of the Regional Court in Zilina, No. 30S 168/2020 of 31 October 2022.
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Relevant discrimination ground(s): Racial or ethnic origin

Name of the court: Supreme Court of the Slovak Republic

Date of decision: 15 December 2022

Name of the parties: Poradna pre obcianske a ludské prava (Center for Civil and Human
Rights) v. Slovak Republic represented by Ministry of Education and Town of Stara Lubovria
Reference number: 5Cdo/102/2020

ECLI reference: SK:NSSR:2022:1315209799.1

Address of the webpage:
https://poradna-prava.sk/wp-content/uploads/2023/02/rozsudok-NS-SR-zo-dna-
15122022.pdf

Brief summary: A claimant - a Slovak human rights NGO, the Center for Civil and
Human Rights (Poradna pre obcianske a ludské prava ) - filed an actio popularis claim in
April 2015 with the District Court Bratislava III based on the domestic Anti-discrimination
Act concerning the documented segregation of Roma children at a primary school in the
town of Stara Lubovna (town district of Podsadek). The school, founded by the municipality
of the town, has for a long time been attended solely by socially disadvantaged Roma
children from the nearby marginalised Roma community. Non-Roma children living in this
town district attended the other primary schools in the town. The claimant argued that the
municipality and the responsible state authorities, including the Ministry of Education, had,
by not adopting effective measures to eliminate the segregation of Roma children in the
given primary school, violated the domestic and international anti-discrimination laws.
Instead of adopting remedial measures to eliminate segregation, in 2015 they expanded
the capacity of this primary school by adding a new modular building — a low-cost annexe
- to the school made out of metal containers. The claimant argued that this latest measure
was inappropriate and maintained the segregation of Roma children in this school. In the
case, it pointed out that education in an ethnically segregated school is unable to provide
socially disadvantaged Roma children with equal educational opportunities and asked the
court to order the defendants to draw up and implement a desegregation plan that would
ensure the integration of Roma children in other primary schools with the other children in
the town.

The District Court dismissed the case in October 2016,°°? essentially reasoning that the
claimant had not proven that the education of Roma children in the school was carried out
on the ground of their ethnic origin and failed to bear its burden of proof as it did not
sustain a prima facie case of discrimination. The claimant filed an appeal to the Regional
Court in Bratislava, which in April 2020 fully upheld the judgment of the first instance
court.®%3 It noted that even though the primary school is attended only by Roma children,
this situation stemmed from demographic development, and that parents of the Roma
children affected agreed with their education in the given school and the situation had
arisen without intentional action by the state and local authorities as the defendants in the
case. As a result, the claimant filed an extraordinary appeal with the Supreme Court of the
Slovak Republic.

The Supreme Court of the Slovak Republic, in its judgment of 15 December 2022, delivered
to the parties in February 2023, reversed the judgments of the lower courts. It ruled that
the defendant town of Stara Lubovna and the state, represented by the Ministry of
Education, had violated the principle of equal treatment by failing to take sufficient
preventive measures to protect against discrimination and to eliminate discrimination
against Roma children at the Podsadek Primary School in Stara Lubovna based on their
ethnic origin.

The Supreme Court rejected the reasoning of the lower courts and agreed with the legal
opinion of the claimant that the education of Roma children in an ethnically homogeneous
school in the vicinity of the local marginalised Roma community constituted discrimination
against them on the basis of their ethnicity. According to the Supreme Court, the

502 pecision of District Court Bratislava III No. 11C351/2015-387 of 6 October 2016.
503 Decision of the Regional Court in Bratislava No. 4Co/260/2017-441 of 29 April 2020.

117


https://poradna-prava.sk/wp-content/uploads/2023/02/rozsudok-NS-SR-zo-dna-15122022.pdf
https://poradna-prava.sk/wp-content/uploads/2023/02/rozsudok-NS-SR-zo-dna-15122022.pdf

Country report - Non-discrimination — Slovakia - 2023

construction of the modular annexe/extension on the premises of the given primary school
had expanded its capacity in such a way that children from the catchment area could attend
a school situated as close as possible to their place of residence. However, this effectively
separated Roma children from the children of the majority community and segregated
them. According to the Supreme Court, this conclusion was not affected by the absence of
an intention to discriminate purposefully against Roma children on the part of the
defendants. It specifically noted that state institutions are also responsible for de facto
segregation that arose spontaneously, e.g. as a consequence of demographic development
or the establishment of school districts. In addition, it referred to the established case law
of the European Court of Human Rights in Strasbourg in similar cases, to which the claimant
had pointed during the court proceedings.

The Supreme Court also pointed to the overall importance of desegregation efforts in
education, explicitly stating that ‘the state, in cooperation with the municipality, must take
effective measures (whether by legislative initiative, the creation of incentive conditions or
the creation of school districts) to prevent segregation, not just stand by and refer to the
strict, often misinterpreted dictum of the law. The determining factor in any approach is
the best interests of the child. Indeed, it is in the interest of society as a whole that also
children who come from socially disadvantaged backgrounds grow up to be full members
of that society, and desegregation efforts in school education will contribute significantly
to this goal.’

In the proceedings, the claimant also asked the Court to order the defendants to jointly
draw up a so-called desegregation plan within three months of the judgment becoming
final, i.e. to propose, on the basis of an analysis of the situation, effective measures to
eliminate the discrimination in question, including the timeframe for their implementation,
as well as to propose preventive measures to avoid discrimination in the future.
Consequently, the defendants should be obliged to implement this plan within three years.
In this respect, the Supreme Court returned the case back to the district court for further
proceedings. The district court is obliged to decide this part of the claim after ascertaining
the actual facts of the case, also taking into account the enforceability of this verdict. The
district court will hear this part of the case in April 2023.

The judgment of the Supreme Court of the Slovak Republic is final in the part finding
segregation at the Podsadek primary school in Stara Lubovna. The lower courts are bound
by its legal opinion and will decide only on the obligation to introduce and implement a
desegregation plan.
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ANNEX 1: TABLE OF INTERNATIONAL INSTRUMENTS

Country: Slovakia
Date: 1 January 2023
Instrument | Date of Date of Deroga- Right of Can this
signature ratification | tions/ individual instrument
reserve- petition be directly
tions accepted? relied upon
relevant to in
equality domestic
and non- courts by
discrimina- individuals
tion ?
European Signed Ratified No Yes Yes
Convention 21.02.1991 18.03.1992
on Human
Rights
(ECHR)
Protocol 12, | Signed Not ratified No No No
ECHR 04.11.2000
Revised Signed Ratified Yes Ratified Yes
European 18.11.1999 | 23.04.2009 | Reservations | collective
Social applied by complaints
Charter Slovak protocol?
Republic:
Article 15 No
Paragraph 3
Article 18
Paragraph 3
Article 19
Paragraph
2, 3,4c, 8,
10, 12
Article 31
Internatio- Signed Ratified No Yes Yes
nal 07.10.1968 | 28.05.1993
Covenant on
Civil and
Political
Rights
Framework Signed Ratified No N/A Yes
Convention 01.02.1995 | 14.09.1995
for the
Protection of
National
Minorities
Internatio- Signed Ratified No Yes Yes
nal 07.10.1968 | 28.05.1993
Covenant on
Economic,
Social and
Cultural
Rights
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Instrument | Date of Date of Deroga- Right of Can this
signature ratification | tions/ individual instrument

reserve- petition be directly
tions accepted? relied upon
relevant to in
equality domestic
and non- courts by
discrimina- individuals
tion ?

Convention Signed Ratified No Yes Yes

on the 07.10.1966 | 28.05.1993

Elimination

of All Forms

of Racial

Discrimina-

tion

ILO Signed Ratified No N/A Yes

Convention 25.06.1958 | 01.01.1993

No. 111 on

Discrimina-

tion

Convention Signed Ratified No No Yes

on the 30.09.1990 | 28.05.1993

Rights of the

Child

Convention Signed Ratified No Yes Yes

on the 26.09.2007 | 26.05.2010

Rights of

Persons with

Disabilities
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GETTING IN TOUCH WITH THE EU
In person
All over the European Union there are hundreds of Europe Direct information centres.

You can find the address of the centre nearest you at:
https://europa.eu/european-union/contact en.

On the phone or by email

Europe Direct is a service that answers your questions about the European Union.
You can contact this service: - by freephone:

00 800 6 789 10 11 (certain operators may charge for these calls), -

at the following standard number: +32 22999696, or — by email via:
https://europa.eu/european-union/contact en.

FINDING INFORMATION ABOUT THE EU
Online

Information about the European Union in all the official languages of the EU is available
on the Europa website at: https://europa.eu/european- union/index en.

EU publications

You can download or order free and priced EU publications from:
https://publications.europa.eu/en/publications. Multiple copies of free publications may
be obtained by contacting Europe Direct or your local information centre

(see https://europa. eu/european-union/contact en).

EU law and related documents

For access to legal information from the EU, including all EU law since 1951 in all the
official language versions, go to EUR-Lex at: http://eur- lex.europa.eu.

Open data from the EU

The EU Open Data Portal (http://data.europa.eu/euodp/en) provides access to datasets
from the EU. Data can be downloaded and reused for free, for both commercial and non-
commercial purposes.
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